#39.30 9/19/72
Memoraadum T2-59
Subject: Study 39.30 - Attachment, Garnishment, Execution (Wage Garnishment
and Relsted Matters)

Attached are two copies of a draft of the preliminary portion of the
recomendation releting to wage garnishment and related matters. You should
read this with cere, marking your suggested editorisel revisions on one copy
to hand in to the staff at the meeting. We hope that we can dispose of this
matter expeditiously at the meeting, but pleese bring up any of your suggested
revisions that present policy iseues that should be decided by the Cameission.

We have revised the recommended legislation and official comments portian
of the recommendetion in accordance with the decisions made at the last meet~
ing end have sent this portion of the recommendation to the printer. We
attach a copy of the revieed material in the form in which it went %o the
printer.

We encourage you to read the revised statute and Comments, but we do not
consider that this is essential. We wish, however, to call one revision to
your attention. We have made & clarifying eddition to Section T723.051 {insert CC
on page 29) to retain the standard established by cese lav in garnishment for
support judgment cases.

Respectiully submitted,

John H. DeMoully
Executive Secretary
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RECOMMENDATION OF THE
CALIFORNIA LAW REVISION
COMMISSION

" relating fo

WAGE GARNISHMENT AND RELATED MATTERE

The past several years have witnessed increasingly critical
review of the process of wage garnishment! leading to
significant judicial ® and legislative * activity—both federal and
state-in this area; The primary ocbjective of the measures
recently enacted at the state and federal levels has
been to securs--through restrictions on the ampunts which
can be withheld-~adequate protection for the wage earner's
day-to-day income. In addition, California enacted legis-
lation modifying its archaic multiple levy wage garnish-
ment procedure.

However, both the rapid pace of recent svents and the
involvement of different branches and levels of goverrment
have produced conflict and uncertainty. In addition, serl-
ous defectz remain in the California wage garnishment pro-
cedure, and the restrictions on the amounts that may be
garnished do not adequately protect low incame wage earners.

This recommendation reviews ithe area of wage geralshment
and relatﬁd matters and proposes solutions to the problems
revealed.

‘h&l&&rtﬂnahmm.“uﬂmw Garnishment fn California—A Study and
RNecommeantiations, 53 CALL. REv. 1214 {1965); Western Center on Law and Pov-
erty, Wage Carnishment—-Impact and Extent in Los Angsles County {1068).

2 $pe, 8 g, Sniadath v. Pamily Finunce Corp., 305 1).5. 337 (1009); MuCnllopv Carberry,
1 Cal3d 903, 464 P94 122, 83 Cal. Rptr. 888 (L9T0).

1 Ses, o5, Consumer Credit Protection Act of 1998 mm—:m.uu.sc §4 1871-18T7;
Cal. Stats, 1070, Ch. 1523; Cal. Stats. 1071, Cha. 1007, 1684 Cal. Stats.

1972, Cha. 43, &49.

Lk, The California Law Revision Comeission is actively engaged

in a general review of the Californie statutes relating to
the entire field of creditors' remedies. This recomende-
- tion deals with only one aspect of the overall study.

The Comission submitted a recommendation on wage garnish-
ment and related matters to the 1972 Ieglslature. 3ee Rec-
omsendation Relating to Attachment, Garnishment, and Em
tions ¥rom Execution: Bwployeea’ Earnings Protection Law, 10
Cal, L. Revizion Comm'n Reports 70L. 119%!. Senate Bill 88
was introduced at the 1972 Regular Sessien to effectumte this
recammendation. The bill was not enactsd. Upon reccmmenda-
tion of the Senate Judiciary Coammittes, the Bill was re-

referred to the Senate Committee on Rules to be assigned
to a proper committes for interim study.
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MODERNIZATION OF CALIFORNIA WAGE
GARNISHMENT PROCEDURE

Uniform Wage Garnishment Procedure

Under existing law, there are four different'procedurea whereby the
earnings of an employee may be garnished:
(1) In the ordinary case, the judgment creditor cbtains a writ of exe-

cution and a public officer executes the levy by personal service on the enm~

ployer.5

{2} Numerous statutory provisions permit meil service of erders to with-
hold an employee's earnings to secure payment of a delinquent state tex lia-
bility.6

(3) An order for support of a minor child mway be enforced by 8 court
order which, when served on the employer, operates as a continuing assignment
of future wages.T

(4) The earnings of a public employee may be garnished by filing an ab-
stract or transcript of judgment with the employing public entity,a

For these four procedures, the Commission recommends the pubstitution
of one uniform procedure enabling the judgment creditor to obtain and serve
upon the employer an earnings withholding order. The details of this uni-

form schems are described below.

5. Code Civ. Proc. § 68l et seq,

6. Por a listing, see notes ho.h2 infra.

7. Civil Code § 4701 (order that employer pay withheld earnings to county
clerk, provation officer, or other court or county officer). See also
Penal Code § 270h (order issued in connection with criminal nonsupport
proceeding).

8. Code Civ. Proc. § T710.

.-



Continuirig Levy

Code of Civil Procedure Section 682.3 provides that
the levy of a writ of execution upen the earnings of &
debtor imposes & continuing duty on the debtor's em-
ployer for a specified period to withhold and pay over
the required amounts to the levying officer. This con-
tinuing levy procedure, as presently enacted, has aig-
nificant problems.

" The major drawback of the continuing levy is that it gives a
preferred position to the creditor who first resorts to legal
process to enforce his claim?® If the levy is given effect
indefinitely, the debt is large, and the debtor’s earnings modest,
subsequent creditors may be postponed for substantial periods
of time. Some compromise between multiple levies and an
unlimited continuing levy is necessary. Sectian 682.3 provides a
basic 90-day period; however, subsequent creditors are given no
priority when a prior levy expires. The prior creditor knows
precisely when his prior levy will expire and accordingly when
the next levy must be served to renew his priority. Thus, Section
6823 may, in practice, be used to secure an unlimited
preference. ' '

A significant oversight in the legislation providing
for the continuing levy was its failure to make the pro-
cedure applicable to garnishment of earnings of publiec
employees. In the case of a public employee, the credi-
tor can garnish only amounts owing to the employee at the
time the abstract or transeript of Judgment is served on
the public en.tity.m Typically, therefore, to satisfy his ‘
‘Judgment, the creditor is required to levy on wages a number

* The statement in the text assumes that the frst creditor to levy thereby schieves a
priority over other creditors. Section 652.3 fiails to deal with the question of priority
of creditors. Subdivision (d} of Section 890:6, however, provides that “the court
hﬂmmmmuymdmdpymmtmmd&emﬁ
adebtmwlwhvabvhdmexawﬁmupmmptwnhgupmmhm

: ahmm_qmﬂe.”nhhuapwﬂﬁmmybeimmdtomﬂymm

employers mbject 1o levy.  The Commi{esion’ recommends that

it be made clear that an earnings withholding corder

in effect precludes subseguent garnlshments during

its term of effectiveness except in the case of sup~
port or tax orders. See discussion in the text, infra,
under "Orders for Support.or for the Collection of
State Taxes,"

10. Code Civ., Prec. § 710. Section Ti0 makes clear that
the public employee is entitled to the benefit of state
and federal restrictions on the amount of earnings that
can be garnlshed. -
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of times. Such multiple levies impose an unreasonabls cost and nuisance
burden on debtors, creditors, public entities, and the courts.

Hardships on smployers are alsc caused by the existing continuing
levy scheme. The employer must withhold on earnings due &t the time
of service of the order. In the case of a large business, this can cre-
ate serious problems of compliance. Moreover, the employer must pay
emounts withheld over to the levying officer each time earnings are withe
held, reguniring numerous bookkeeping transactions for what are freguently
small amounts.

The Commission recommends that a levy on the earnings of any employee,
public or private,be made pursuant to an earnings withholding order and
that an order generally be in effect for no longer than 120 days,ll at
the end of which time the creditor who secured the order would be precluded
for a short period (10 days) from serving on the same employer another
order based on the same debt. This moratorium period would permit an-
other creditor to intervene with an order based on his debt, which would
then continue in effect for a 120-day period. Likewise, the employer
should not be required to withhold earnings for any pay period that ends
before the expiration of five days from the date of service of the order,
thus easing the problems of compliance and computation. The Commission
also recommends that the employer be permitted to pay over monthly any
amounts withheld rather than at the time of each withholding. Written
instructions and forms should be provided to the employer so that the

operation of the continuing levy procedure will be clear.

11. The period of 120 days was selected because the Commission was ad-
vised it would be adequate to permit camplete satisfaction of the
majority of consumer debts. The 120-day rule should not apply to
orders for support or for the collection of taxes. Such orders
should, until satisfied, have a continuing priority over all other
cbligations. BSee discussion in the text, infra, under "Orders for
Support or for the Collection of State Taxes."

wlie



Service by Mail
California law presently requires that writs: of execution be
levied by a sheriff, constable, or marshal.'* However, the use of
the sheriff or marshal as a high-priced messenger when a
creditor is attempting to reach an asset like éarnings is generally

- 15 X
Font FF10e. can Do the smme Thnk Hay uried States o
cost, It is in the interest of creditors (who must ad-
vance the costs of personsl service}, debtors (who must
ultimately bear the costs of personal service), and the
public generallyl® that the functiom of service be per-

formed in the most efficient and economical manner.

Experlence demonstrates that personal service is not
& necessary element in wage garnishment procedure. Repre-
sentatives of the Franchise Tax Board report that no
significant problems have resulted from the use of mail
service for orders to withhold earnings for delinguent state
taxes. Furthermore, the procesdure that permits a creditor
"to garnish earnings of & public employee by filing an gb-
stract or transcript of the judgment with the public epe
tity appears to have worked well even though the filing
iz by the creditor as distinguished from perscnal service
by a sheriff, marshel, or constable. The law provides
adequate remedies--such as citation for contempt and lis-
bility for sbuse of process--to protect against any pos-
sible abuse of the mail levy procedure.

For these reasons, the Commission recommends that sapr-
vice by mail of the varicus applications, notices, and
orders required for this process by authorized and that
recovery of the cost of perscnal service be permitted
only where mail service has been refused.

Employer's Service Charge

The continuing levy procedure should substantially reduce
the collection burdens imposed on employers.’* To alleviate
these burdens further, the Commission recommends that an
employer be authorized to deduct a one-dollar service charge
from the debtor’s earnings each time that the employer is
required to withhold on behalf of the creditor pursuant to a
withholding order. .

¥ Cook CIv. ProC. §§ 682, 837. o _

13 The faes charged by the levying officer may include a fee ($5) for service of the writ
[W?Cmg&%ﬂ),maddiﬁonﬁmﬂeeﬁonfee {not less than 31) (Covr. Cobe
§ 25739), and charges for mileage one-way st 70 cents a mile (CW.OODE'EQ_G‘ME{_._ 7

F Despite ‘the fact tf;at {he sheriffs and marshals charge a fee for each levy mads, it has
been estimated that the county-—its taxpayers—pays 30 to 50 percent of the ex-
penses of m!iecﬁon. Brunn, supra note 1, at 1292 .

I® It has been estimated that, in 1968, employers in Los Angeles County alone expended
nearly two million dollars ko process wage garnishrnents—or almost $20 per pay-
eheck garnished, See Western Center on Law & Poverty, suprs note 1, st 7. Present
Iew provides virtually no relief tn the employer from this burden. See Crvir, CODE
§ 4701 [employer anthorized to deduct the one-dollar service charge for each
payment made pursuant to child support order); Cone Civ. Proc. § 710 {acthor-

.izes public employer to deduct #2.50 service charge where required to corply with
levy made pursuant to that section). .
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Ex Parte Application; Judiciol Review

Assuming that adequate limitations on the amount which
may be garnished are provided automatically,'® the
Commission recommends that the levy procedure continue to
be initisted by the creditor upon ex parte application.
Provisions for notice and a preliminary judicial hearing in ali
cases would make the procedure unnecessarily complicated and
expensive for all parties. Although the order requiring
withholding of earnings should be issued ex parte, provision
should be made for an expeditious judicial hearing as to whether
the debtor is entitled to an exemption of ail or a portion of his
earnings on the grounds of hardship !* or whether the order
should be modified or terminated for some other reason. The
debtor should be given adequate notice of his right to such a
hearing. ,

PREJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

In June 1969, the United States Supreme Court in Sniadach v.
Family Finance Corp'* held that the prejudgment
garnishnient of wages under a Wisconsin statute constituted a
taking of property in violation of the due process requirements
of the Fourteenth Amendment to the United States
Constitution. Six months later, the California Supreme Court,
relying on Sniadach, held in MeCallop v. Carberry'® that
Californie’s then existing prejudgment wage garnishment
procedure also constituted a taking of property in violation of
procedural due process. In an attempt to conform to the
relatively narrow holdings in these cases, Section 690.6 of the
California Code of Civil Procedure was amended in 1970 to
exempt from levy of attachment “aff earnings™ of the debtor
derived from his personal services.*® More récent decisions of
the California Supreme Court have placed substantial
constitutional limitations on prejudgment attachment
procedures- generally.®? Regardless of what revisions in these
procedures are made to satisfy these limitations, the
Commission recommends that the.complete and automatic
exemption of earnings fram garnishment pursuant tb
prejudgment attachment procedures be retained.

'* Ses the text, infra, under “Postivdgment Restrictions on Wage Garnishment.”
*7 See the text, infrs, under “Hardship Exemption.” _

s 395 c.lz{fd 307 (1989), '

") 903, 464 P.2d 192, 83 Cal. Rptr. 866 (1970},

* Cal. Stats. 1970, Ch. 1823, § 19 {emphasis a&;:ed}. ) - :

1 Seema(gi.wl!;?dmw v. Appellate Department, 5 Cal.3d 536, 488 P24 13, 96 Cal. Rptr.



POSTJUDGMENT RESTRICTIONS ON WAGE™
GARNISHMENT

Introduction

At the same time that prejudgment garnishment of -wages
received the scrutiny of the courts, wage garnishment
generally—including garnishment under postjudgment levy of
execution—was the subject of Congressional action, Title 1fI 2
was incorporated into the federal Consumer Credit Protection
Act of 1968 restricting the “garnishment” 3 of “earnings” * of
a debtor to certain limited amounts 35—basically 25 percent of
“disposable ' earnings.” ¢ These restrictions were made
applicable nationwide, effective July 1, 1970.%7

Subdivision (a) of Section 303 of the federal act provides, in
part; 24

(a) ... [Tthe maximum part of the aggregate disposable
earmngs of an individual for any workweek which is
subjected to garnishment may not exceed

(1) 25 per centum of his disposable earnings for that
week, or

(2) The amount by which his disposable earnmgs for that
week exceed thirty times the Federal minimum hourly
wage prescribed by secton 6(a){l) of the Fair Labor
Standards Act of 1938 in effect at the time the earnings are

- payable [$2 00 effective N

whichever is less.
This means that, if an individual’s disposable earnings for a
workweek are $60 or less, his earnings may not be garnished in
any amount. If his earnings are between $0 and $80, the entire
amount above $£0 may be gamished. Above $0, the 25-percent
rule applies. Where debtors in low income brackets are

15 US.C. §§ 1671-1677.
 Subdivision, {c} of Section 302 of the act (15 US.C. § 16723(c)) provides:

{e} The term *garnishment” means any legal or equitable procedure through
which the earnings of wny individual ure required to be withheld for payment of
any debt.

3 Subdivision {a) of Section 2 of the ect {15 US.C. § 1672(a}) provides

{a} The term “carnings” rmeans compensation paid or payable for personal
services, whether denominated as wages, salary, commission, bonus, or other-
wise, and includes periodic payments pursubnt to a pension or retiremeant pro-

gram.

¥ See Consumer Credit Protection Act of 1963 (§ 303(a), 15 US.C. § 1673(s)}.

» Subdivision (b) of Section 302 of the act {15 US.C. § 1672(b}) provides

{b} The term “disposable earnings” means that part of the earnings of any
individual remaining after the deduction from those eernings of any smounts
reguired by law to be withheld.

"Theﬁem]actspec:ﬁc&ﬂyprm&desthat “nocoet of. . any State may make, execute
or enfores any order or process in violation of this section.” 15 US.C, § 1673(c}.
Hence, the conformity of a state law may be challenged in either a state or a federal
comtlfthestateenforoesagamuhmentmtutethmimhwwnﬁmmtothefederal
miginum requirements. To provide some measure of uniformity, the Californin
Legislatore amended subdivision (b} of Section 890.6 of the Code of Civil Proce.
dure 10 exempt from Jevy of execution such portion of a debtor’s earnings “as is
allowed by statute of the United States.” Cal. Staks. 1970, Ch. 1523, § 15.

215 0US8.C & 1673(a).
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concerned, the protection afforded by the federal iaw seems.
inadequate to permit even a subsistence level of existence for-
a debtor and his family faced with the high living costs
prevailing in California. : oo
To this deficiency in the federal law must be added the
difficulty of determining what constitutes “disposable
earnings.” The federal law defines “disposable earnings” as
those earnings remaining “after the deduction . .. of any.
amounts required by law to be withheld.” *° The latter amounts
inclade amounts withheld for federal and state income taxes, -
federal social security, state disability: - insurance, and
contributions to public retirement funds. Less clear is-the
treatment of wage assignments. Amounts apparently not-
deductible include deductions for union dues and for private
health and retirement plans. The ambiguities that exist.can’
impose a difficult burden on the employer who must determine
what part of his employee's earnings are subject to-garnishment:
Even where the disposable earnings test can be clearly
applied, the results achieved can be disturbing. Fer -example,
amounts withheld for income tax purposes are clearly
deductible in determining “disposable earnings.” Presumably,
this would permit a debtor who does not choose to claim ali his.
exemptions to shield a certain amount of his earnings frorn his-
creditors. On the other hand, a debtor claiming. a greater.
number of exemptions will have less withheld and, therefore,
_ more subject to garnishment. Thus, a debtor with a large family!
and greater needs may have more earnings garnished than a
singclg debtor with the same gross income but with more limited

" Recommendations S
To alleviate the problems cutlined above, the Commission
makes the following recommendations. R

Basic Restrictions; Withholding Tobles |

‘The Commission recommends that the amount of a debtor’s:
earnings subject to withholding by the employer under a wage
garnishment be limited by statute. The statute should prescribe -
a formula under which definite amounts would be deducted for
federal and state income taxes, social security, and state
disability insurance. Similar deductions are made under federal

w15 USC. § 1672(b).
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law; however, these deductions are based on the actual
deductions taken from the wages of the particular debtor. The
Commission recommends that, in all cases, the deductions for
federal and state income taxes be based on the amount that
would. be withheld from the gross earnings of a single person
who claims one tax exemption. PR I
In"addition to the deductions listed above, the Commission’
recommends that an additional deduction—besed on  the
federal minimum hourly wage—be allowed in determining the
amount.of a debtor’s earnings which are subject to garnishment:
This additional deduction for any workweek would equal 30
times the federal minimum hourly wage. After making these
deductions, the Commission recommends that 25 percent of the
earnings remaining (Ze, the debtor’s “nonexempt earnings™)
be subject to withholding under an earnings withholding order®
Fixing the deductions in the manner stated permits the
preparation -of withholding tables which prescribe - ‘the
maximum amount of earnings which may be withheld from a-
given amount of gross earnings. An employer would not‘have
to make computations but would merely. have to refer to such
tables to determine .the amount he is required- to withhold
under -an- earnings withholding order. For the employer's
further convenience, the Commission recommends :that the
Judicial Council T . be:
ragﬁiﬁdtn prepare withholding tables for weekly, monthly,
and other common pay periods. A creditor serving an earnings
withholding order should be required to- eccompany the order
with a copy of these tables.? R
. Table 1(pege 10) indicates the approximate amount. that
would be withheld under the Commission’s proposed
Employees’ Earnings Protection Law as compared to the
approximate amounts that would be withheld under existing
~ California law (and the federal Consumer Credit Protection
Act (CCPA)). : ' .

30. In order that the employer not be required to
withhold less than $10, the 25-percent rule
should be yuelified as follows: Where the non-
exempt earnings for any workweek are less than
$20, nothing should be withheld; if the nonexempt
earnings for the workweek are $20 or more, $10
plus 25 percent of the nonexempt earnings in
excess of $20 should be withheld,

31, The Judicial Council should be authorized to dis-

pense with this requirement in cases where the
employer already has this information.

-9-



Table 1. Withholding Comparison Table )

Deductions have been made for federal withholding, social security, state

- disability insurance, and state income tax. XNo deduction has been made for
contributions to public retirement systems. The state income tax deduction
iz besed on withholding tables for 1972. The federal soclal security tax
rate is 5.5 on the first $10,800 of annual gross earnings. The state dis-
ability insurance rate is 1% on the first $7,400 of annual grosa earnings. *
The amounts shown as disposable earnings in this table are based on & full
deduction for social security and disability insurance respectively even
though, under present law, in the higher earnings brackets this amount would
not be deducted during the entire year. The amounts to be withheld are come
- puted using a $2.00 minimum wage. The one-dollar service charge, which an
employer would be entitled to make for each payment under the Cammission's
proposed legislation, is in addition to the amount listed in the table,
("CCPA" = Consumers Credit Protection Act of 1968.)

EXISTING LAW PROPOSED -
‘ : STATUIE
GROSS EARNINGS SINGLEPERSON | MARRIED +2CHILDREN | MARRIED + GCHILDREN |
{iertly/censal) * (eltfuing D exemptions} {elaiwing 4 exemphions) felafming fecempliont) p—
. Anount Amowet | Amowat o withbeld

Dispusobie | aithbeld Disposolle | withbeld Dispouable |  withheld _

" pamingt {CPA} armingy {CCPA} ' aaTnings {OLPA}
m! a,lm $h? . 50 "0"' $56 - 10 ’ "o" $56 ] 10 -0‘ "‘O—

70/3,640 54,85} -0 65.05 | $5.05 | 65.45 ] $5.45 -0-
80/4,160 61.90 | $1.90 73.00 | 13.00 h.80 | 14.80 -0-

90/4,680 68.951 B8.95 | 80.95 | 20.24 | 84.15 | 21.04 | -O-
100/5,200 75.60 1 15.60 | 88.60 | 22.15 | 93.50 | 23.38 | -O-

101/5,252 | 76.53 | 16.53 | 89.53 22.38 | oh.43 | 23.61 | $10.00
110/5,720 82.55 | 20.6% | 96.35 | 24.09 | 10285 | 25.71 | 12.00

120/6,240 Bg. ko | 22.35 | 104%.10 | 26.03 C112.20 | 2B.0% 13.00
13577020 99.73 | 24,93 | 115.73 | 28.93 124.63 | 3L.16 16.0C
150/7,800 109.35 | 27.3% § 126.75 | 31.69 | 136.15 34,04 18.00

170/8,840 122.85 | 30.70 | 141.85 | '35.46 } 151.65 | 37.91 22.00
900/10,400 | 142.50 } 35.63 | 164.10 | 41,03 | 173.90 43.48 27.00
9%0/13,000 | 173.15 | 43.29 | 199.85 49.96 | 210.95 | 52.7h 34,00
41.00
sh.OD
79.00

300/15600 | 200.80 | s0.20 | 232.90 | 58.23 | 2u6.60 | 61.65
400/ 20,800 250.50 62.63 2953h0 73.85, 310.807 TT .70
600/31,200 | 349.20| 87.30 | Lo2.70 108.68 | 424.10 | 106503
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Table 2 (page 12) demonztrates that a major 3
henefit of the Commission's proposals is to permit -
a low income debtor to retain a greater pertion of his earnings
than is permitted under existing law,. thereby virtually
eliminating his need to claim an exemption based on hardship
for a greater armount of his earnings. This will not only protect
an unsophisticated debtor unable to follow the-procedures
necessary to exempt additionsl earnings, but it will also avoid
burdening the courts with claims of exemption. Because the
amount of earnings withheld for the creditor is the same for all
debtors with the same gross income, regardless of family size,
the debtor who has claimed more than one dependent for tax
purposes will have an actual take-home pay greater than that of
a .single debtor with the same gross earnings. - The
recommendation, in this way, recognizes and accommodates
the greater need of the debtor with dependents.

-11-



Table 2.

Dispossble Earnings After Garnishment

Pable asstmes that employee is under social securlity end state disability
If he is not, disposable emrnings after garnistment would in-
crease by about 5% for social security and 1% for stete disability insur-.

insurance.

Minimum wage is $2.00.

»

ance,
: mmmgmmg J m;g:sp +2CHILDREN MARRIED +-§ CHILDREN
CHOSEATNINGS  (eloiming Oexemplions, fclaimiag 4 exevtplions] : , {claining B evempions}
tueetly/annmaly Existing | Proposed Existing | Proposed | Existing| Proposed
law Btatute law statute law statute
$60/3,120 $57.50 | $47.50 $56.10 | $56.0 $56.10 $56.10
70/3,640 .85 ﬁ 60.00 £5,05 60.00 ﬁﬁ%
80/4,160 £0.00 £L.90 60.00 73.00 60.00 74,
00/4,680 60.00 €8.95 60,71 80, 63.11 84,15
- 100/5,200 66.00 75.40 66.45 88.60 70.12 93.50
101/5,252 60.00 66.53 67.15 ﬁ;ﬁ 70.82 84,43
110/5,720 61.91 70.55 72.26 .35 77.1% 90,85
120/6,240 - 67.05 6. b0 78.07 91.10 84.15 99.20
135/7,020 4 .80 83.73 8 .80 . 93.47 108.63
150/7,800 82.01 91.35 $5.06 13.75 102,11 118,15
170/8,840 g2.1k 100,85 106.39 119.85 113,74 122.62'
200/ 10,400 106.87 115,50 -123.07 137.10 130.42 " | 146,
250/13,000 129.86 138.15 149.89 165.85 158.21
300/15,600 150,60 159.80 Y7467 J_.E_l_ﬂ 184,95 205,
400/20,800 187.87 196.50 221.55 21,40 233.10 256,80
600/31,200 § 261,390 270.20 302.02° | 323.70 318.07 343,10

-]



Hardship Exemption

In the past, California has theoretically taken a more flexible
approach to the protection of earnings than that evidenced by
the federal law. Under subdivision (¢) of Section 690.6 of the
Code of Civil Procedure, a debtor may protect from execution

All earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the

date of a withholding by the employer under Section

682.3, if necessary for the use of the debtor's family
residing in this state and supported in whole or in part by
the debtor, unless the debts are: : ,

(1) Incurred by the debtor, his wife, or his family for the
coramon necessaries of life.
_ o s L I R

In actual practice, the exemption provided for earmings
necessary for the use of a debtor’s family has proved to be of
little value to the debtor. In order to obtain the exemption, the
debtor must follow the procedure outlined in Section 690.50. If
the creditor alleges that the debt was incurred for “common
necessaries,” there follows a process of affidavit,
counteraffidavit, hearing, and possible appeal; all of which takes
time, effort, and some sophistication, and still may end with the
debtor denied money currently necessary for his family's
support. Perhaps, as a résult, comparatively few debtors have
availed thernselves of the exemption although many more
appesr to be eligible for it.23

The Commission recommends that the “common necessary”
exception be eliminated, that the procedure for claiming an
exemption of an additional amount essential for support of the
debtor’s family be simplified, and that the availability of this
right be made clear to the debtor. However, in recognition of
the greater liberality provided in the basic exemption, a stricter
standard-—"essential for support”—should be provided to make
clear that the exemption is only intended for use in
extraordinary circurnstances and is not intended to shield a
debtor from his judgment creditors. while maintaining other
than an austere life style. Only such additional amount as is
required for the maintenance of a basic standard of living

should be exempt. These matters should be deter-

mined by reference to a full financial statement

supplied by the debtor seeking the exemption, and

the creditor should be supplied with a copy of the

financiel statement before the time of the hearing,

"SeeWentemCente:oniaw&Pwerty,scmnohel,ué,m-m.SoealsoBmmt,
suprs note 1, at 1219, : ‘
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ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

Introduction

Subdivision (b} of Section 303 of the federal Consumer Credit
Protection Act specifically exempts {1) “any order of any court
for the support of any person” and (2) “any debt due for any
State or Federal tax” from the restrictions imposed on the
amounts permitted to be withheld from earnings in the
collection of all other types of debts?® The legislation
recommended by the Commission recognizes the special
nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a
variety of ways under existing law # Perhaps most commonly,
compliance is achieved under the threat of the exercise of the
court's contempt power; however, execution may be levied for
‘unpaid, acerued amounts.® In addition, a court may enforce
an order for child support by ordering s parent to as~
sign future wages, which crd§g operates as an assign-
ment and binds the employer. Such order remains in
affect until modifled or revoked by the court. Regard-
leas of the enforcement procedure followed, orders for
support are not generally subject to any fixed limita-
tions37 and obligations for support are often accorggd
some measure of priority over other types of debts.

JV—
33, See 15 USC. §1673(b) {1}, (3).
34, See, eg, Civil CODE § 4701; WesF. & InsST. Copg § 11480,
35 See, e Rankins v. Rankins, 52 Cal. Appad 231, 126 P.2d 128 (1542

36. Civil Code § 4701. See also Penal Code § 270h
{assigrment order for support issued in ccunec-

tien with criminal proceeding for failure to sup-
port spouse or minor children).

37. See Civil Code § 4701 {exemption for 50% of person’s
earnings not available against execution issued
upon a judpment for support). But see WELF. & INST. CoDE § Y1488 {exemption
for m}ﬁ gf earnings on execution issued upon judgment in action for wid to depend-
ent child).

38, See, e.g., Civil Code § 4701 .{court ordered wage as-
sigmment has priority as against any garnishment or
other assignment unless otherwise ordered by court);
Code Civ. Proc. § 690.6 {earnings necessary for sup-
port of family exempt fram execution).
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In place of the execution and involuntary assign-
ment procedureg, the Camrission recoammends & general
procedure for confinuous withholding by employers for
support. Specifically, the court

should be authorized to issue an earnings withholding order
to enforce a prior order or judgment for the support of any
person, including a former spouse of the debtor. The order
should continue in effect until terminated by the court; it should
be unrestricted in amount (although the debtor should be
permitted to have the order reduced by the amount he proves
is essential for the support of himself or his present family) ; and .
the order should be given priority over all other i
withholding orders. An order for support should not, however,
preclude simultaneous withholding under another order if the
debtor’s income is sufficiently large to enable withholding
under both. ‘

The ovarsll effect of this recommendation is to
provide support obligors with adequate protection
. agalnst wage garnishment on an ordinary judgment under

more circumstances than the existing law. In addition,
it would provide an efficient and economical method to
compel persons who have suggnrt cbligetions to keep
those obligations current. The Commission is hope-
ful that lawyers and the courts will recognize the dbene-
fits of the proposed system and that it will be used in
marriage dissoluticn cases where appropriate and that
Judgments for delinquent support payments will beccuse
relatively rare. When such paymenta are not kept cur~
rent, it is often impossible to recover the past due
paynent fram the support obligor, and dependents are
often required to seek welfare benefits because sup-
port payments are not made when due.

. Tax Orders '

Under existing law, there are 2 number of procedures for th
collection of unpaid, delinquent state taxes: :

{1} The tax liability can be reduced to judgment; and, -
subject to the various exemptions from execution, the judgment
can be collected in the same way any other judgment is
collected. '

(2) A warrant,” which has the same effect as a writ of
execution, can be issued by the taxing agency. Collection under

39. Since under existing law there is no wage gar--
nishment procedure generally for supporti as it
comes due, the employee who is pressed by his
ereditors is strongly motivated to become delin.
quent in support payments because garnishament of
earnings to pay a Judgment for past due support
will often preclode garnishment by an ardinary

creditor.

Provisions that authorize issuance of such warrants are: UNEMP. Ins. CODE § 1785
“0. {unemployment compensation contfibutions); REv. & Tax. ConE §§ 6776 {sales
and use baxes), TB8L (vehicle fuel license tax), 9001 (use foel tax), 10111 {motor
trarisportation tax), 16071 {gift tax), 15906 (personal income tax), 26191 {bank and
corporation taxes), 30341 (cigarette tax), 33365 (alcoholic beverage tax). See also

Rev. & Tax. Cope § 14321 {inheritance tax). ‘
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such a warrant also is subject to the same exemgtions as a levy
of execution.** .

(3) A notice or order to wititho!d *? may be given by mail
te any person who has in his possession or control any credit or
other persona! property or thing of value belonging to the
person alleged to be lisble for the tax, and such person may not
dispose of the property without the consent of the taxing agency
uniess the tax is paid in full. This is a type of attachment
procedure. The person notified is required to make a report to
the taxing agency of the credit or other personal property being
withheld within a few days after receipt of the notice. The
personal income tax law and bank and corporation tax law
contain a significant additional feature: They require the person
holding the property to deliver it to the Franchise Tax Board up
to the amount of the delinquent taxes. In contrast with the
warrant precedure, there are no exemptions applicable to
property required to be withheld and delivered to the
Franchise Tax Board pursuant to .these two provisions.
Accordingly, the board is encouraged to use this third
alternative whenever it is available. The Commission has been
advised that, in some cases, an employee’s entire paycheck has
been withheld and paid over to the Franchise Tax Board for
delinquent personal income taxes, leaving the employee with
nothing from his current earnings to cover the basic needs of his
family. '

These tax collection procedures should be integrated with the
procedures provided generally for levy upon an employee’s
earnings. While the protection of the public fisc justifies the
preferential treatment of tax orders, it does not justify
sumnmarily depriving a tax debtor of the means for the current
support of his family. The Commission recommends that taxing
agencies which are authorized to issue warrants or notices to
withhold be authorized to issue directly (without application to
the court) withholding orders for the collection of state tax
liabilities. The amount withheld under such orders should be
limited generally to not more than twice the amount
that would be withheld under an ordinary earnings
withholding order. In addition, the tax debtor should be -
permitted to claim an additional amount as “essential for the
support of himself or his family.” The taxing agency should also
be authorized as an alternative to apply to the court for an order
requiring the debtor’s employer to pay all earnings other than
that amount which the taxpayer proves is essential for the
support of himself or his family. Orders issued under either
. procedure should have priority over all other earnings

* withholding orders except orders for support. However,
regardless which procedure is followed, the tax liability should
be required either to be shown on the face of the debtor's tax
return or to have been determined in an administrative or
judicial proceeding at which the tax debtor had notice and an

opportunity to be heard.
#1 See Cope Civ, PROC. § 690.51,
42 Provisions that authorize the giving of a notice to withhold are: Unemp, Ins. CODE
§ 1755 (unemployment compensation contzibutions); AEv. & Tax. CooE §§ 6702
. (sales and use taxes), 7831 {vehicle fuel License tax), 8982 [use fuel tax), 10051
{motor transportetion tax), 1145} {private car tax), 16101 {gift tax), 18807 (personal
ineccme tax), 25132 {bank.and corporation taxes), 30311 {cigarette tax), 32381 (al-
coholic beverage tax).

~16~



STATE EXEMPTION FROM
FEDERAL LAW; STATE ADMINISTRATION

The federal Consumer Credit Protection Act invites each
state to enact its own restrictions on the garnishment of
earnings and to undertake itz own enforcement of these
provisions.** The advantages of exemption seem apparent.
Nothing is gained by having two separate garmishment
restriction Jaws, one state and one federal. An exemption from
the federal restrictions would permit California debtors,
creditors, and employers to refer to only one body of law to
determine the extent to which earnings are subject to
garnishment, To gain exemption, a state must enact a law with
provisions at least as protective to the individual as the federal

law.* " To obtain the exemption, a representative authorized
to act on behalf of the state as a liaison with the federal
administrator must be designated. The designated official
should also be given the duties of rule making and similar

administrative tasks. The ‘Commission recommends that the
Judicial Council be given these responsihilit’iea."
, ko

To achieve uniformity, the Judicial Council shouldsbe
authorized to prescribe forms necessary to carry out the
preseribed procedures.

A3 Saction 305 of the act {13 US.C. § 1678} provides:

8. The Secretary of Labor may by regulation exempt from the provisions of
Section 303 {a} garnishments issued under the laws of any State if he determines
that the laws of that State provide restrictions on garnishment which are substan-
tially similar to those provided in Section 303 ().

4429 CF.R. § 870.51 (1470) provides:

87031, {a) Itis the policy of the Secretary of Labor to permit exsmption from
section 303(e) of the CCPA garnishments issued under the laws of a State if those
hmomdderadtogeﬂzercovsreverycueofgamishmentmredbythem,md
if those Isws provide the ssme or greater protection to individusls. Differences in
text between the restrictions of State lews and those in section 303{z) of the Act
are not makerial so long as the Stete laws provide the same or greater restrictions
on the gernishment of individuals” earnings.

{b) In determining whether State-reguiated gurnishments should be exempted
from section 33(a) of tha COPA, or whether such an exemption should be ter-
minated, the laws of the State shall be examined with particular regard to the
tlasses of persons and of transactions to which they may apply; the formulas pro-
vided for determining the maximum part of an individual's sarnings which may be
subject to garnishment; restrictions on the spplication of the formulas; and with
regard to procedurat burdens placed on the individual whose earnings are subject
to garnishment.’ o

(¢} Particular attention is directed to the fact that subsection. (a) of section 303,
when considered with subsection {t) of that section, is read as not requiring the
raising of the subsection {a} zestrictions a3 affirmative defenses in garnishavent
proceedings.
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RELATED PROBLEMS

Poid Earnings

Code of Civﬁl Procedure Section 690.6 protects earnings "received”
by the debtor.*S However, this sxemption is combined with the levy
procedure provided by S=ctlon £52.3 in a way which may make the ex-
emption of "paid" sarnings unworkable. To exempt esrnings payable
by an employer but to permit those same earnings to be taken on levy
of execution a: scon as they pass into the hands of the employee-
debtor would be poor public policy, Accordingly, the Conmission
recopmends that earnings of the debtor which have beeﬁépaid to hin
and are retained in the farm in which paid or as cash™™ be exempt
from levy of execution to the extent they are sssentisl for the
support of the debtor or his family.

45, Between 1937 and 1970, Califoroie granted a wage exemption 1o earnings “received.”
- Cal. Stats. 1937, Ch. 578, § 1, at 1623, Prior to 1837, the exemption was aocorded to
sarnings without reforence to their statuy as “owing™ or paid over. The word
“retejved” waa construed early as including accrued bat unpaid wages. See Madical
Finsnce An’n v. Rambo, 33 Cal App.Od Supp. 756, 75T, 86 P.2d 130, 100 {Sap. Ct.
L.A., App. Dep't 18538) {“"We are not to'be undershood as saying that the exezoption
wonild not alse attach to the procesds of his earmings in the judgment debtor's
hands, 3o long as they could be identified as such. That question is not before us and
we express ne opinion on it."). In wbsequent cases, the California courts st Jedst
sub silentio applied the wage exemption to s paycheck in the hands of the employes
or deposited by him in « bank eccount. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. 745, 92 P2d 961 (Sup. Cr. LA, App. Dep't 1639) (W.P.A. worker's
paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.#d 806 (1958) (bank -
account); Carter v. Carter, 535 Cul. App.2d 13, 130 P.24 186 {1942) (bank accounts}.

The elimination of the word “raceived” by Cal. Stats., 1970,
Ch. 1523, § 19, probably destroyed the ability of a debtor
to continue such tracing. See Randone v. Appellate Depart-
ment, 5 Cal.3d 536, 559 n.22, L88 P.24 13, 28 n.22, 96 Cal.
Rptr. 709, 72k n.22 (1971). However, the word "recelved”
was restored by Cal. Stats. 1971, Ch. 1684, § b,

46. This recammendation does not deal with whether a apecial ex-
emption should be provided for various types of savings and
checking sccounta. In its prior recommendation, the Commis-
sion recommended that a uniform system of exemptions be pro-
vided for wvarious types of savings and checking meccounts,

See Recommendation Relating to Attachment, Gernishment, and
Exempticnsg From Execution: Employees' Earnings Protection Law,
10 Cal. L, Revision Comm'n Reports 7OL, 723725, 739-74%3 {197L1}.
However, the Commission has been advised that itz proposed uni-
form exemption for savings and checking accounts would not
satisfy federal requirements under the Consumer Credit Protec-
tion Act of 1668. ILetter from Ben P. Robertson, Deputy Admini-
strator, Employment Standards Administration, U.S. Department
of Labor, dated August 2, 1572, on file in office of Californis
Lew Revision Commission. Tor this reason, the Camission has
withdrawn its recommendation proposing 2 uniform exemption for
various types of savings snd checking accounts,
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Retirsment Funds

The federal restrictions on garnishment imposed by Title III apply to
"periodic payments pursuant to a pension or retirement program.“h7 Califor-
nia law regarding such payments is less clear., As for payments held or in
the process of distribution from public pension and retirement plans, sub-
division (b) of Section 630.18 of the Code of Civil Procedure provides a
complete and automatic exemption. Other statutes provide for exemptions
for specific public retirement plans1L8 and certain private plans.LL9

The Commission recommends that periodic payments payable by a pension
or retirement plan that are not otherwise exempt be made exempt from execu~
tion to the same extent that wages are exempt.

The Commission also recommends that subdivision (¢) of Section 690.18
be repealed. This subdivision appears to have been intended to provide an
exemption for certain private retirement plans "in any bankruptcy proceed-
ing." However, federal law preempts state statutes that conflict with the

50

national bankruptey laws. And the policy of the national Bankruptcy law

is to allow a debtor only those exemptions against the claims of creditors

1

that he would be allowed cutside bankruptcy.5 Accordingly, subdivision (c)

appears to be unconstitutional as an attempt to provide an exemption that

47. 15 U.8.C. § 1672(a), quoted in note 24 supra.

48, BSee, e.g., Educ. Code § 13808 (State Teachers' Retirement System);
Govt. Code §§ 21201 (State Ewployses' Retirement Law), 31452
(County Employees’' Retirement Law of 1937).

Ly, Corp. Code §§ 28002, 28005.
50. Cf. International Shoe Co. v. Pinkus, 278 U.S. 261 (1929).

51. See D. Cowans, Bankruptcy Law and Practice § 589 (1963).
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2
applies only in & bankruptcy proceeding.5 Moreover, the sscond sentence of
subdivision (c), purporting to deny an exemption to Keogh Act plans, conflicts

with the exemption provided such plans by other statutes.53

Wage Assigmments

Section 300 of the Labor Code presently grants a valid prior voluntary
wage assignment preference over subsequent assignments and levies of execu-
tion. Continuation of such a preference would permit a judgment debtor to
give preference to one creditor and to defeat the claims of other creditors
who seek to collect on their judgments under the proposed earnings withhold-
ing procedure. To integrate wage assignments with the operation of the lat-
ter procedure, the Commission recommends that a prior wage assignment be
granted priority only until the end of the pay period during which an earnings
withholding order is served. The operation of the earnings withholding order
should be suspended during this period, thus permitting the debtor an cppor-
tunity to put his affairs in order. Such action mey include revocation of the
prior assigmment. In this regard, wage assignments should be made revocable
at will as to unearned wages. Thus, where an assignment becomes too onerous
--for example, after service of an earnings withholding order--such an assign~

ment may be revoked.

52. Cf.Opinion of James E. Moriarty, Referee in Bankruptcy, in In re Kanter,
~U.S. District Court, Los Angeles (February 18, 1972), published in Los

Daily Journal Report Section at 14 (July 1k, 1972), holding unconstitu-
tional subdivision (b) of Section 688.1 of the Code of Civil Procedure
on the ground that it is an attempt to provide a restrictien that ap-
plies only in a bankruptcy proceeding ("It is apparent that CCP 688.1
as amended stands as an cbstacle to thz rights of a trustee under Sec-
tions 70a(5) and T0c of the Bankruptey Act while other judgment credi-
tors not so restricted may pursue their rights. Accordingly, this
Court must hold that CCP 688.1(b) is in conflict with Sections 70a(5)
and 70¢ of the Bankruptcy Act and under the Supremacy Clause of the
Constitution said subsection {(b) of CCP 688.1 is unconstitutional.").

53. Protection for private pension and retirement plans that meet certain
requirements is provided by Sections 28002 and 28005 of the Corpora-
tions Code.
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Disgcharge From Employment

Section 2929 was added to the Labor Code in 1971 upon Commission recom-
mendationsh to provide protection to the employee against discharge for
threat of garnishment or for garnistment for the payment of one Jjudgment.
The Commission recommends that Section 2929 be amended to make clear that
an employse is given the protection afforded by the section when & with-
holding order for taxes is issued even though such an order may not involve
a judicial procedure and even though the tax liability may not have been
reduced to judgment. The Commission also recommends that Section 2929 be
amended to prohibit the discharge of an employee because his wages have
been subjected to garnishment pursuant to an order for support and to make
clear that such a garnishment, even though made pursuant to a Judgment, is
not to be counted in caomputing the number of garnishments for the purpose

of Section 2929,

sk, Recommendation Relating to Attachment, Garnishment, and Exemptions From
Bxecution: Discharge From Employment 10 Cal. L. Revis1on Comm'n Reports
T1L7 (1971).
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BENEFICIAL IMPACT OF RECOMMENDATIONS

The changes in California wage garnishment procedure and related mstters
recommended by the Commission would result in significant improvements in
debtor~creditor relations. Some of the beneficial effects the recommended
changes would bave on the most directly affected groups--employers, employees,

creditors, and the public--are summarzied below.

Employers
The recommendetions made by the Commission reflect the Commission's view
that a primary objective of its recommendation is to provide a wage garnish-
ment procedure that minimizes the burden that wage garnishment imposes on

employers.

Comprehensive statute. The four different procedures now used in

California for wage garnishment will be superseded by cne comprehensive statute.
An employer will be able to refer to cne statute that comprehensively covers
wage garnishment, thus avoiding the need to become expert in several different
types of procedures.

Forms and instructions. Forms and instructions prepsred by the Judicial

Council will explain the employer's duties in complying with wage garnishment
orders.

Mail service. Mail service of earnings withholding orders will enable

the employer to process garnishment orders to the appropriate department or
person for action without disruption of normal business procedures.

Service charge. The one-dollar service charge the employer will be

permitted to meke each time he withholds earnings will lessen the employer's

ecenomic burden.
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Withholding table. The withholding table supplied to the employer will

nmake it relatively simple to determine the amount to be withheld. Withholding
will be on the basis of the employee's gross earnings, and the need to compute
"disposable earnings”" will be eliminated.

Delay in effective date of order. The five-day delay in the effective

date of a withholding order will avoid the employer's need to compute the
amount to be withheld for only part of & pay pericd and will permit the
employer to process the order in & business-like way rather than having to
withhold on earnings due on the date the order is received.

Reduction in number of wage garnishments. The protection afforded the

earnings of low-income employees will reduce the number of cases where
deductions are required, and the $10 minimum on the amount to be withheld will
avold the need for employers to deduct small amounts where the employer's

cost of compliance may exceed the amount received by the creditor.

Monthiy payment. The provision for monthly payment of withheld earnings

by the employer will avoid the necessity of preparing and sending a check for
the withheld earnings after easch payday.

Protection from lisbility for good falth errors. Provisions are included

that will protect the employer from civil or criminal liability for good faith

errors.

Employees

The Commission's recommendations also provide significant benefits to
employees.

Greater protection for low-income employees. Substantial reductions will

be made in the amount to be withheld from earninge of employees in the low-

income brackets.
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Greater need of employee with dependents recognized. The greater needs

of a married person with dependents will be recognized under the recommended

withholding system.
Withholding table. The use of & withholding table will greatly simplify

the computation of the proper amount to be withheld and will make it easier
for the employee to discover any errors made by the employer in computing
the amount to be withheld.

Avoldance of need to c¢lainm exemption. The adequacy of the protection

afforded by the withholding table system will reduce the need to claim a
hardship exemption.

Hardship exemption. A sensible "hardship exemption" is provided for

extraordinary cases. The exemption is ome that cannot be defeated on the
ground that the underlying debt was incurred for a “common necessary." This
will permit the employee to exempt the amount essential for the support of
himgelf and his family. Where such a claim is necessary, the streamlined
procedure and informetion provided the employee will a&id him in cbtaining
relief.

Meil service. The suthorization to use mail service in the ordinary case

will substantially reduce the cost of wage garnishment, s cost that ultimately
is paid by the employee.

Tax delinquency withholding orders. The harsh effects of a withholding

order for delinquent state taxes will be somewhat mitigated.

Wage assignments. The employee will be permitted to revoke a wage agsign-

ment insofar as it relates to wages unearned at the time he revokes the assign-
ment.

Discharge from employment. Greater protection would be given employees

against discherge from employment because of wage garnishment.
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Paid earnings. The employee's paid earnings will be protected to the

extent they asre essential for the support of the emplcyee and his family.

Creditors

The primary benefit to creditors of the recommendation legislation is
that is would establish a simple, businesslike procedure for the collection
of judgments through wage gernishment. Clear answers to a large nunber of
procedural questions would be provided. A series of forms will be available
to permit easy compliance with statutory requirements. The Judicial Council
and court clerks will be a ready scurce of reliable information concerning
vage garnlshment procedure. Other benefits to creditors are listed below.

Mail service. Use of mail service is authorized. Not only will this

reduce the coat of wage garnishments but also it will significantly reduce
the fees that a creditor now has to advance to the levying officer.

Earnings withholding tables. The earnings withholding tables will enable

the creditor more easily to determine whether the correct amount has been
withheld from the employee's earnings. Disputes between creditors and
employers will be minimized by using gross income as the basis for withholding.
since this will avoid the possibility of the employer subtracting irmproper
items in computing the amount of "disposable earnings." Also, since the
employer will pay the withheld amounts directly to the creditor, no reduction
will be made from the withheld earnings for the fees of a public officer for
handling and disbursing the amounts withheld.

Minimizing bardship exemption hearings. Protecting more adequate amounts

of a debtor's earnings without the requirement that he claim & hsrdship exemp-
tion and limiting the hardship exemption to amounts "essential" for support

should significantly reduce the number of cases where a hardship exemption
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will be claimed, thus reducing the creditor’s burden in atiending court hearings.
The requirement that the debtor submit a complete financial statement with his
claim for the hardship exemption and that the creditor be provided & copy of

the statement prior to the hearing on the exemption should assist the creditor
in determining which claims he will resist {thus avoiding his attending court
hearings where the exemption is clearly Jjustified)} and aslso will assist the
creditor in recovering the full amount he is allowed by law.

Garnishment of esrnings of public employees. The uniform procedure will

make the continuing levy and mail service procedure available for the garnish-
ment of earnings of public employees, thus avoiding the need for creditors to
resort to multiple levies.

Goodwili of employers; protection against discharge of employees. The

recommended legislation is carefully designed to make compliance with wage
garnishment orders as easy as possible for employers. Greater protection
will be afforded employees againat discharge for wage garnishment, and the
improved procedures should do much to minimize employer ill will created by
wage garnishments and to combat the possible tendency of some employers to
avold the problems created by a wage garnishment by discharging the employee.

Avoidance of debtor's bankruptcy. The more adequate protection given

the earnings of the debtor should be sufficient to encourage the debtor who
is pushed by & number of creditors to discharge the judgments against him
over a period of time rather than resorting to bankruptcy.

Priorities among creditors. A& fair and equitable system for dealing

with priorities among creditors will be provided. In addition, the Judgment

debtor will be prevented from giving one creditor priority over others by a

wage assignment.
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Enforeing employer compliance. Although the recommended statute would

protect the employer from liability for good faith errors, it includes pro-
visions that will preclude the employer end employee from deferring or
accelerating the payment of earnings to defeat the creditor's rights and will
authorize civil actions by creditors to cbtailn the amounts thet employers
are regquired to withhold but fail to withhold and pay over to the creditor.

Elimination of confusing retirement plan exemption. The elimination of

subdivision (¢} of Section 690.18, which provides an exemption for money held

\

by a private retirement plan "in any bankruptey proceeding," may be of great
significance to creditors because deleting this subdivision will preclude
court interpretations of the sudbdivision that could greatly expand the exemp-

tion provided by other statutes for private retirement plans.

The establishment of a fair and businesgslike system for wage garnish-
ment would be one step in meeting complaints as to the lack of justice and
the procedural inadequacles of the judicisl system. In additicm, there are a
ourber of specific benefits to the public as a whole under the recommended
legislation.

The increase in the amount the employee may retain when his earnings
are garnished and the provision of a hardship exemption that will be allowed
only in rare and unusual cases should reduce to a minimum the need for court
hearings in garnishment cases. The protection from wage gernishment of
amounts essential for support should provide the judgment debtor with
incentive to retain his job and pay judgments sgainst him rather than quitting
his job and forcing hie dependents to rely on welfare assistance.

The provisions for enforcement of support obligations by directing an

earnings withholding order to the support cbligor's employer offer the
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possibility of significantly increasing the number of cases where support
obligations will be kept current. This in turn may reduce the number of
caees where a spouse or children will reguire welfare assistance.

Finally, the establishment of the simple, economical, and businesslike
systenm proposed will minimize the involvement of public employees in the

collection process.

OPERATIVE DATE
In order to ellow sufficient time for state and local public officials
and the public to become familiar with the new law and to develop the
necessary forms and procedures, the Commission recommends that the new statute

become operative on July 1, 197L.
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Civil Code

§ 4701 {omended). Continuing withholding order for support

Comment. Section 4701 is amended to reflect the enactment
of the comprehensive procedure for earnings withholding set
forth in the Employees’ Earnings Protection Law. See CODE
Civ. Proc. § 723.010 et seq.

While the wage assignment procedure formerly used under
Section 4701 is not continued, the substantive effect of the prior
law is continued. Thus, the order for support continues to have
priority over other withholding orders and assignments and is
binding until modified or terminated by the court. See CODE
Crv. PRoC. § 723.030; LABOR CODE § 300. As under prior law,
the court may require withholding from the earnings of either
or both parents. Authorization for the employer to deduct a
one-dollar fee also is continued under Code of Civil Procedure

= paid toAh court officer or cgu

is githority is continuegih the amended sg
o 6 permit the court tobrder the employs
earnings directly e person haviggtustody of

rder [Soction 4701 applies to orders directed to both public and
private employers. See CODE Civ. PROC. § 723.011(c}, {g), and
Comment thereto.

Code of Civil Procedure

§ 682 (technical amendment)
nf. Section 682 is amended

- - ‘ = r N
ployee which are due or owing are not subject to levy of execu-
tion but may only be levied upon in the amounts and in the

manner provided by the Employees’ Farnings Protection Law.
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§ 682.3 (repeaied)

Comment, Section 682.3 is superseded by Chapter 4.5 (com-
mencing with Section 723.010}.

§ 682 (technical amendment]
Comment. Sechon&&ﬁumandedtonmkeclurthat,ﬂ-

though earnings of an em btor are “not exempt by
faw” from all collection ures,theyareexemptfromlevy
' j onlyunderthe

The phrase “escept 2 providsd farinSect:ion 890.6” is deleted

as unnecessary. The sentence relating to gold dust is deleted as

obsolets.

‘t:-'.‘-' dded]. Eamings for personal services Ryl
£ wm.s%hnddedtomakednrthe *.e
ship new Chapter 35 (commencing wit}

783.010) ﬁﬁmins sitachment and e DU

dures and ‘ &embﬂomupmthe tui

Sniadaoh yf Family Finane
llop v. Coyberry, 1 Cel.3d 9
‘]ma} I (}[edltP]' o
15 U.S. 51671-1677 Cf. Ran

8, 488 P.2d 13,96 Cal
Hation Relating to Wage
1} Cal. L. REvisiON

A from prejudgroent levy
ingd o 2 eI lﬂm, mth&pﬁd m

# SOUrce o emption om post-
Fm- poid es 2 of an employue

efareonlytopemns (“employees”) prptected

wdnr Employeu Earuings Protection Law. Compdwg Sec-

ﬁm &Seeahqunment to Section 723.011. Howeve he
wsed here includes earnings ‘paid or p

earnings
L ﬁéeﬂlm 723011 refers only to earnings “payable” by an

e R e e W ¥e el

m tnpondbvrmt ficial deci

ptic ¥l eamhap-—n.e., = “due and
: Chnptu'%(cormn'with&c-'
tion 723.010). ;
f . §#f. Subdivision (a) i based on thg definition
of “earning d in Section 723.011, and Sectioth690.34 is
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£ 60,5 U0 (geizd).  Exomptions; paid earnings ?

Comment . Jaction 60,7 1/2 nrovides an escmption Yram levy of F
2xecution for paid earninss comparabls to that provided by S=ction 723.051

or earnings payable by an employer. See the Comment to Ssciion 703.0%1.

o g | ST

§ £, (amernded}. Exemption of earnings from attachment

Comment, Subdivision {a) of Sectlion 690.6 it amended to delete the
reference to Welfare and Institutions Code Sectlon 11L89 becsuse that sec-
tion does not permit levy of attachment on earnings. The remainder of
Section 690.6 is superseded by the Bmployees' Earnings Protection Law.
Subdivision (b) is superseded by Section 723.050. Subdivision {c) is super-
seded by Section 723.05%. Subdivieions (d) and (e) are supsrseded by various
other provisions. See, 8.§., Sections 723.030 (priority of earnings with-
holding order for support), 723.077 {(priority of earnings withholding order

for taxes), 723.107 {limitation on serviag subsequent sernings withholding

order on earnings of same employee by asme judgment creditor).
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. April 4and 5. Checks totaling $65 are -
' debited to account....... $175
“April 6. Creditor levies on account. /
Cogputation of amount of deposit account f,
Syempt:
Earnd¥qgs credited to account for last pay
peridqd prior to levy ..., ' smd
Less amdynt debited to account afyér
earnings Yor last pay period crediyfdd .. _.q
' $13¢

Amount of accouly balance ($5) that is
exempt is $135.

The remaining $40 is not\gxegfipt under Section 690.7%. (Th
debtor may, however, be elijible for an exemption under
tion 690.7%,.) N

A debtor who qualifies fgff an abtomatic exemption under
section may also claim thE deposit agcount exemption provided
by Section 690.7. Howgler, the debtd& may not cumulate these
exemptions; in case gfft claimed exemnpWen under Section 690.
the court may alloyfan exemption only Wader the section tha
will exempt the gfeater amount. See subdiyision (c).

A debtor whodualifies for an automatic exdquption under
section may alyb claim the deposit account exeNgption provideq
by Section 690.7%, {exemption of amount essentiy for support)

It shouldhe noted that the exemption provided My this sectio
does not jfisulate an employee’s earning from garnisignent pur:
suant t¢fan earnings withholding order directed to thA employ
er. Aff employer cannot avoid his duty to withhold earijings

egdiired by the Employees’ Earnings Protection Law, Chapte;
o8 {commencing with Section 723.010) of this title, by desijnat

+ L] VT 3

§ 690.18 (omended)}. Exemptions; public and private pension,
retirement, disability, or death benefits; vacotion credits

Comment. Saction 690.18 is amended to delete subdivision
(c}. Subdivision (c) appears to have been intended to provide
an exemption “in any bankruptcy proceeding.” However, fed-
eral l]aw preempits state statutes that conflict with the national
bankruptey laws. Cf. International Shoe Co. v. Pinkus, 218 U.S.
261 (1929). And the policy of the national bankruptcy law is to
allow a debtor only those exemptions against the claims of credi-
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tors that he would be allowed outside bankruptey. See D. Co-
WANS, BANKRUPTCY LAW AND PRACTICE § 589 (1963). Cf.
Opinicn of James E. Moriarty, Referee in Bankruptcy, In re

CKantery US. District Court, Los Angeles {February 18, 1972),
published in Los Angeles Daily Journal Report Section
{July 14, 1972), holding unconstitutional subdivision (b) of Sec-
tion 688.1 of the Code of Civil Procedure on the ground that it
is an attempt to provide a restriction that applies only in a
bankruptcy proceeding (“It is apparent that CCP 688.1 as
amended stands as an obstacle to the rights of a trustee under
Sections 70a (5) and 70c¢ of the Bankruptcy Act while other judg-
ment creditors not so restricted may pursue their rights. Ac-
cordingly, this Court must hoid that CCP 688.1 (b) is in conflict
with Sections 70a(5) and 70c of the Bankruptcy Act and under
the Supremacy Clause of the Constitution said subsection (b) of
CCP 688.1 is unconstitutional.”).

The second sentence of subdivision (¢}, purporting to denty
an exemption to Keogh Act plans, conflicted with the exemp-
tion provided such plans under Sections 28002 and 28005 of the
Corporations Code. Protection for private pension and retire-
ment plans that meet certain requirements is provided by Sec-
tions 28002 and £8005 of the Corporations Code. See also Section
690.18%4 (periodic payments from pension or retirement fund).

A new subdivision (¢) has been added to Section 690.18 to
make clear that this section is not the exclusive source of exemp-
tions for retivement funds. See the Comment to Section
890.18%. :

by pension or retirement plans

Comment. Section 690.18'% has been added to satisfy federal
restrictions on garnishment of “periodic payments pursuant to
a pension or retirement program” provided by Title III of the
Consumer Credit Protection Act of 1968, See 15 U.S.C. §§ 1672,
1673. Subdivision (#) makes clear that Section 690.18% is not the

exclusive source of exemptions for payments from retirement
funds. See, e.2., CODE Civ. PRoC. § 690.18 (public employees);
- Conr. CODE § 28005 (plans complying with federal Internal
Revenue Code requirements); Epuc. CODE § 13808 (State
Teachers" Retirement System); Govr. CoDE §§ 21201 (State
Employees’ Retirement Law), 31452 (County Employees’
Retirement Law of 1937).
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, : § 690.50 (technical amendment)
r (7 Comment. Section 890.50 is revised to include appropriate ref-
" 'éFences t Sections %)and 690.18%. The last

fff”’"— ———
The reference to Section -
690.6 and the references to

division of earnings between

', creditors under Section 690.
] have been deleted to conform
o i to the amendment of Section
"\690.6. -

portion of subdivision (a) is deleted as unnecessary because it
is superseded by provisions of the Employees’ Earnings Protec-
tion Law. See Chapter 2.5 {commencing with Section 723.010) .y

e i e

§ 710 (technical amendment)

Comment. Section 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public officer or employee. The earnings of

. . public officers and employees may be withheld pursuant to the
Do o .. ‘ Employees’ Earnings Protection Law only. See Chapter 2.5
S . S {commencing with Section 723.010).

T CHAPTER 2.5. EMPLOYEES' EARNINGS
PROTECTION LAW

) - Article 1. Definitions
§ 723.010. Short title

§ 723.01). Definitions

Comment. Section 723.011 states definitions used in applying
this chapter. This chapter deals only with the garnishment or
withholging of earnings for services rendered in an employer-
employee relationship. See Section 723.020. Subdivisions (b)
and (c} are based on the common law requirements for such
relationship. It should be noted that an employee may be given
considerable discretion and still be an employee as long as his
employer has the legal right to control both method and result.
However, no attempt is made here to incorporate specific case
law arising out of situations involving problems and issues un-

Lt RN
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related to the purposes and procedures relevant in applying this
chapter. “Employee” includes both private and public em-
ployees. See subdivisions (b), (¢}, and (g). See also Section 710. t

“Earnings” embraces all remuneration “whether denominat-
ed as wages, salary, commission, bonus, or otherwise.” The infi-
nite variety of forms which such compensation can take
precludes a more precise statutory definition. Accordingly, the
Judicial Council will be required in some circumstances to pro-
vide by rule, consistent with the statutory definition, whether
certain items are an employee’s earnings and, if so, the earnings
period to which such earnings are attributable. See Section
723.150. One such item will probably be vacation credits or pay.
Different employers will treat this form of compensation differ-
ently. Generally speaking, however, vacation pay should be sub-
Ject to withholding only when paid, ie, when the employee
goes on vacation or terminates his employment in circum-
stances where he has the right to be paid his accrued benefits. i

Unlike the definition of “earnings” used in Title IIl of the !
federal Consumer Credit Protection Act of 1968, the term used |
here does hot include “periodic payments pursuant to a pension -
or retirement program.” Separate treatment is accorded such
payments under Section 690.18%.

Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding eamings

Comment. Section 723.020 makes the Employees’ Earnings
Protection Law the exclusive judicial method of compelhng an
employer to withhold earnmgs. Attachment of earning before
judgment is abolished by QRIS TR~ ancl. (o nf

For provisions relating to voluntary wage asmgnments
r Code Section 300. For issuance of an earnings with-

holding order to enforce an order for support, see Section
723.030, Civil Code Section 4701, Penal Code Section 270h, and
Welfare and Institutions Code Section 11489, This chapter has
no effect on judgment collection procedures that do not mvolve i
the withholding of an_ emp loyees eammgs See. eg, -

: ) RESangg) Section
850.18 _‘ enent funds See also Sectmns 6995% (pmd eam-

B YT o
” s80 4! However, where

o p 8
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an employee’s earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule ap-
plies to public entities as well as private persons. This chapter,
for example, imposes limitations on the state’s ability to garnish
wages for tax delinquencies pursuant to its warrant and notice
procedures. See Article 4 (commencing with Section 723.070).
The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptey proceedings—including proceedings under Chap-
ter XIII of the Bankruptcy Act—and federal tax collection
procedures. Eg., INT. REv. CODE of 19534, § 6334(c). Nor does
this chapter apply to deductions which an employer is author-
ized by statute to make for such items as insurance premiums
and payments to health, welfare, or pension plans. See, g,
Govr. CoDE §§ 1158, 12420; LABOR CODE §§ 224, 300. Finally,
this chapter does not affect the procedures for the examination
of a debtor of the judgment debtor provided in Chapter 2 {Sec-
tions 717-723) of this part. See Comment to Section 723.154.

§ 723.021. Levy made by earnings withholding order

§ 723.022. Employer's duty fo withhold; withholding period

Comment. Section 723.022 states the basic rules governing the
employer’s duty to withhold pursuant to an earnings withhold-

ing r.
Subdivision (b) requires the employer to withhold from all
earnings of an employee payable for any pay period of such
employee which ends during the “withholding period.” See
Section 723.150 (Judicial Council authorized to adopt rules re-
ding the pay period to which commissions, bonuses, and the
ike are attributable). The “‘withholding period” is described in
subdivision (a). It should be noted that only earnings for a pay
period ending during the withholding period are subject to
levy. Earnings for prior periods, even though still in the posses-
sion of the employer, are not subject to the order. An employer
may not, however, defer or accelerate any payment of earnings
to an employee with the intent to defeat or diminish the satis-

- faction of a judgment pursuant to this chapter. See Section

723.153.

The withholding period generally commences five calendar
days (not working or business days) after service of an earnings
withholding order is completed. Subdivision (e} makes clear
that, for the purposes of this section, service is completed when
the particular paper is actually received at the proper office.

Law Rev.—80425.K
72120
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Compare Section 723.101. For example, if an order is served on
Friday, the withholding period would commence on the follow-
ing Wednesday. See CoDE C1v. PROC. § 12. The five-day delay
affords the employer time to process the order within his orga-
nization, s.e, deliver the order to the employer’s bookkeeper,
make bookkeeping adjustments, and so on. The introductory
clause to subdivision (b) recognizes certain exceptions to this
general rule. An employer is not generally required to withhold
pursuant to two orders at the same time; thus, a subsequent
order will not be given effect. See Section 723.023 (priority of
orders) and Comment thereto. Moreover, withhoiding may be
delayed beyond the normal five-day period where a prior as-
signment of wages is in effect. However, this delay does not
affect the date the withholding period terminates under sub-
division (a) (1). See LABOR CODE § 300 and Comment thereto.

The withholding period does not end until the first of the
events described in paragraphs (1) through (3) of subdivision
l(;}ldmrs; thus, the employer has a continuing duty to with-

Paragraph (1) provides a general expiration date 125 days
after the date of service-~thus, the employer will usually be
required to withhold for 120 days.

Paragraph (2) reflects the fact that a creditor may voluntarily
terminate an order or the court may order termination. See
Section 723.108. Of course, in some situations, the court will only
modify the prior order, and the employer then must comply
with the orcfer as modified.

Paragraph (3) requires the employer to stop withholding
when he has withheld the full amount specified in the order.

Again, it should be noted that there are certain exceptions to
these rules. One of these is stated in subdivision (c) which
requires the employer to stop withholding after he has been
served with a certified copy of a satisfaction of the judgment
upon which the order is based. See Section 723.101 (manner of
service). The judgment creditor has an affirmative duty to so
inforrn the employer of the satisfaction. See Section 723.027.
Service of an order for the collection of state taxes suspends the
duty of an employer to withhold pursuant to a prior order (oth-
er than an order for support). See Section 723.077 (tax orders).
However, this is only a suspension. After the tax order is satis-
fied, if the withholding period for the prior order has not ended
and the duty to withhold has not ended under subdivision (c),
the employer must again withhold pursuant to the prior order.
Similarly, the duty to withhold is not terminated by the layoff,

Lt 'R

Law Rov.—80425-K
L K- RAl-

W et R



"xou

a2

1 1 B} - . )
Auther's Favica Page

JULZ2 s 1272
AUTHOR € r
LT TP [V IYY I

Al o CE ST = ool
Bedurn Byoooonaf TR el s progf,

it proof,

17

(tax orders).

Sometimes an order will be terminated or the judgment upon
which it is based wil] be satisfied without the employer’s prior
knowledge. Subdivision (d) makes clear that an employer will
not be subject to liability for ving withheld and paid over

to the creditor for the recovery of amounts Previously paid out,
See Section 723.154 (employer entitled to rely on documents
actually served). See also Section 723.105 (recovery from cred;-
tor of amounts received after order terminated).

An earnings withholdin order may also be affected by fed-
eral bankruptey Proceedings.

§ 723.023. Priority of orders generally

Comment. Section 723.023 establishes the general rules gov-
erning priority of earnings withholding orders. Generally
% o . .

situation, the employer has compiete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these drders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.077 {state

LE F} |
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of an order may be suspended, but the duty to withhold is not
terminated. See, e.g,, Section 723.077 {tax order suspends opera-
tion of prior order); Labor Code Section 300 (suspension where
prior assignment in effect). See also Comment to Section
723.022. In such cases, as well as in cases where the subsequent
order is not given effect, the emplover is required to advise the
creditor who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sections
723.077 and 723.104.

An employer is generally entitled to rely upon what is served
upon him. See Section 723.154 and Comment thereto. He is not
required to inquire as to whether or not a creditor has either
obtained or served an order improperly.

An earnings withholding order may be served either person-
ally or by certified or registered mail. See Section 723.101. In the
latter case, should the employer refuse service (thus forcing the
creditor to serve personally), Section 723.101 makes clear that
this action does not cause the creditor to lose his priority and
outlines the rights of the various parties in such circumstances.

§ 723.024. Employer's service charge for withholding

Comment. Section 723.024 authorizes, but does not require,
an employer to deduct an additional dollar as a service charge
each time he is required to withhold a portion of his employee’s
earnings pursuant to an earnings withholding order. For exam-
ple, if the employee is paid weekly and an amount is withheld
each week pursuant to the earnings withholding order, the em-
ployer may deduct an additional service charge of one dollar
each week. A similar one-dollar charge was formerly authorized
under Civil Code Section 4701. A charge of $2.50 was authorized
under Code of Civil Procedure Section 710 when earnings of a
public employee were levied on under that section. However,
there was no provision authorizing an employer to make a serv-
ice charge in connection with wage garnishments generally.

§ 723.025. Payment to judgment creditor

Comment. Section 723.025 specifies when the amounts with-
held pursuant to an order must be paid over to the creditor.
Generally, this must be done within 15 days after the employee
is paid the amount remaining after withholding, but the em-
ployer may elect to make monthly remittances.

Regardless of when, or if, payment is required, the employer
is required to send an employer’s return to the judgment credi-
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tor. See Sections 723.104 and 723.125.

§ 723.026. Judgment creditor to furnish receipt for poyment

Comment. The receipt required by Section 723.026 not only
provides the judgment debtor with a record of payments made
on the judgment but also enables the judgment debtor to deter-
mine whether his employer has paid the amount withheld from
his earnings to the judgment creditor.

§ 723.027. Creditor required to notify employer when judgment
satisfied

Comment. Section 723.027 requires the fling of a satisfaction
of judgment and service of a copy thereof on the employer if the
judgment is satisfied “‘prior to the end of the withholding peri-
od.” In some cases, the employer will be aware of the satisfac-
tion by virtue of having himself withheld the amount necessary
to satisfy the judgment. See Section 723.022 (a) (3). In this case,
Section 723.027 does not apply. However, the judgment may be
satisfied by additional payments from the debtor or through
other debt collection procedures instituted by the creditor, If
this is the case, Section 723.027 applies, and the creditor has the
duty to notify the employer promptly of the satisfaction by
serving on him a certified copy of such satisfaction. As to the
general duty of a creditor to furnish a debtor a satisfaction of
judgment, see Section 675. As to manner of service, see Section
723.101.

§ 723.028. ]J:Withholding order for costs and interest

Comment. Section 723.028 makes clear that a judgment credi-
tor must apply for another earnings withholding order to recov-
er costs and interest that accrue following the application for a
g:'ior order. To illustrate: A creditor obtains a judgment which

is debtor does not pay. The creditor applies for and secures an
earnings withholding order directed to the debtor's employer.
The application and order require payment of only those
amounts owing at the time of the application for this order. See
Sections 723:121 (application for issuance of earnings withhold-
ing order) and 723.125 (content of earnings withholding order).
After the application for this order, further costs may, and inter-
est on the judgment will, accrue. If the creditor wishes to recov-
er these amounts by wage garnishment, he must apply for
another earnings withholding order, following the same proce-
dure as before. This application and order is subject to the same

Law Rev.—B80425-K
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general requirements as any other withholding order. It is not
entitled to any priority over the orders of other creditors, and
the creditor is required to comply with the waiting period pre-
seribed by Section 723.108.

§ 723.029. Lien created by service of eornings withholding order

Comment. Section 723.029 is the counterpart of subdivision
(c) of Section 688. Section 688(c) provides that the levy under
a writ of execution creates a lien on the property levied upon
for a period of one year from the date of the issuance of the
execution. Service of an earnings withholding order also consti-
tutes a levy (see Section 723.021), but it is not a levy of a writ
of execution. Therefore, a separate provision is required to
;'legulate the existence, commencement, and duration of the

en.

The purpose of Section 723.029 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not already regulated by other provisions of this chapter.
See Section 723.023; see also Labor Code Section 300. For exam-
ple, if installments are not promptiy paid, competing claims
may arise under conflict-of-laws rules (see Sanders v. Armour
Fertilizer Works, 292 U.S. 190 (1934)) or in supervening pro-
ceedings under the Bankruptcy Act {§ 67(a)).

Since the lien is created upon periodic payments, the one-
year period is measured from the date when each installment
required to be withheld becomes payable. This rule is compara-
ble to that provided for judgment liens for alimony and child
support payments by Section 674.5 of the Code of Civil Proce-

ure.

Although the lien is limited to one year, it will not expire if,
before the end of the one-year period, the levying creditor
brings suit against the employer for the payment of the sums the
creditor claims should have been paid to him. See Boyle v.
Hawking, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969).

§ 723.030. Orders for support

Comment. Section 723.030 provides special rules for an earn-
ings withholding order to enforce a court order for the support
of any person, including a former spouse of the judgment
debtor. An earnings withholding order for support is given a
different effect than other withholding orders: It is effective
until terminated by the issuing court (it may, of course, be
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modified); it is unrestricted in amount; even when in effect, it
does not necessanily preclude withholding on either a prior or
subsequent order. If not earlier terminated by the court, the
order automatically terminates one year after the employee is
no longer emploved by the employer. Thus, for example, if the
employee is laid off but returns to work for the same employer
within one year from the date of the layoff, the employer must
withhold pursuant to the support order. On the other hand, if
the employee does not return to work until more than one year
from the date he was laid off, the order expires at the end of the
year, and nothing is withheld pursuant to the order when the
employee returns to work.

The amount specified in the earnings withholding order for
support is always withheid first from the support obligor’s earn-
ings and paid over to the person specified in that order. Howev-
er, a prior order remains in effect, and a judgment creditor may
still obtain an earnings withholding order even where there is
already in effect a prior earnings withholding order for support.
Thus, where there are two orders in effect—one for support and
one for another obligation—the amount withheld for supportis

| deducted from the employee’s earnings f ﬁrst
from the amount that other-

e t to Ehm‘ler ordee is then pof ‘based!
wise could ve withheld pur/ p e&_ﬂeﬂyﬁg@ See Sections

suant to the other order 723077 ‘a’nd’ 050 and the mments thereto.

e e

A .
j Trhe amount, il any, that may
e withheld pursuant to the
other order 1s determined hy
subtracting the amount with-
held pursuant to the with-
rolding order for support

- Paragraph (1) of subdivision {b} is consistent with prior law.
- Under prior law, the exemption for 50 percent of a person's
earnings did not apply to a judgment based on a support obliga-
» : - tion. E.g., Bruton v. Tearle, 7T Cal.2d 48, 57, 59 P.2d 953, 957
(1936) (dictum); Rankins v. Rankins, 52 Cal. App.2d 231, 126
P.2d 125 (1942}. Compare WELF. & INST. CODE § 11489. Also,
under prior law, the court had the power to make an equitable
division of the debtor’s earnings between, for example, his first
wife and children and himself and his second family. See Ran-
kins v. Rankins, supra. Paragraph (1) makes the exemption
provided by Section 723.030 inapplicable. However, the exemp-
tion provided by Section 723.051 is applicable to an earnings
withholding order for support. Paragraph (1) thus continues
the substance of the prior case law. A determination that the
exemption provided by Section 723.051 applies has no effect on
the support order upon which the earnings withholding order
is based; application for modification of the criginal order for
support must be made separately. See Civil. CODE § 4801. See
also Thomas v. Thomas, 14 Cal.2d 355, 94 P.2d 810 (1939), A
. cordingly, the obligation imposed by the original support order

»
.
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will continue and amounts required to be paid under that order

will accumulate until such amounts are paid or the order is
modified.

Article 3. Restrictions on Earnings Withholding

§ 723.050. Maximum amount of earnings that may be withheld
Comment. Section 723.050 provides the standard exemption

‘applicable to all earnings withholding orders other than orders

Tor sup chQ certain orders for taxesgand orders based Git

Pie souob i SRITENED See Sections 723.030 (support); 723.074

723.076 (taxes){A2s.H "‘(ﬁﬂ%’_ﬂ%@;ﬁg{éﬁ ; See
a}ilso Section 723.05I (exemption obtained by special hardship -
showing).

Section 723.050 reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection
Act. Thus, in determining the amount of the debtor’s earnings
subject to garnishment, under both this section and the federal
law, certain basic amounts withheld pursuant to law are first
deducted. However, federal law requires the deduction of all
amounts actually “required by law to be withheld.” For exam-
ple, the amount actually withheld for federal income tax pur-
poses from the debtor’s earnings is deducted in determining his
earnings subject to garnishment (“disposable earnings’). Thus,
a debtor claiming a greater number of exemptions will have less
withheld and therefore more subject to garnishment. This pro-
duces the anomalous situation that a debtor with a large family
and greater needs may have more earnings garnished than a
single debtor with the same gross income and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 723.050 specifies
the amounts to be deducted in determining the portion of the
debtor’s earnings which are subject to garnishment (“nonex-
empt earnings”) . These items are related to the types of deduc-
tions made under federal law; se, they are based on the
amounts withheld for federal and state income taxes, social se-
curity, and state disability insurance. See paragraphs (1)-(4) of
subdivision (a). However, the amount deducted to determine
nonexempt earnings is fixed according to a formula and is not
necessarily the amount actually deducted from the debtor’s
earnings. One of the major benefits of this scheme is that it
permits tables to be prepared which indicate the exact amount

(L] 3%}
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to be withheld from anv given amount of earnings. Subdivision
(d) directs the Judicial Council to prepare tables which will be
distributed to employers required to withhold earnings. See
Section 723.103(b). An emplover therefore generally need not
make any computations but will simply withhold pursuant to an
earnings withholding order the amount listed in the tables pro-
vided him. '

Both the federal scheme and Section 723.050 make some
provisions for the effect of inflation. The federal statute, howey-
er, merely provides a flocr based on the federal minimum wage.
That is, the federal statute does not permit the creditor to
reduce the debtor’s weekly disposable earnings below an
amount equal to 30 times the federal minimum wage. As the
federal minimum wage is increased, this floor is increased ac-
cordingly. (Under the federal law in effect on January 1, 1972,
if a debtor’s disposable earnings are less than $48 per week, no
garnishment is permitted; if his disposable earnings are be-
tween $48 and $64, all his disposable earnings above $48 are
subject to garnishment; if his disposable earnings are more than
$64 a week, 25 percent of his disposable earnings are subject to
garnishment.) This floor is not an exemption excluded from

every debtor’s earnings. In contrast, paragraph (5) of subdivi- -

sion (a) provides a basic minimum exemption that is always
deducted in determining nonexempt earnings. Moreover, sub-
division (b) provides a formula that precludes withholding of
less than 810, thus providing additicnal protection to low in-
come wage earners and saving employers the expense of with-
holding an amount less than $10. Cf. Section 723.074 (state
taxes).

Where an earnings withholding order for support is in effect,
the amount withheld pursuant to such order is deducted from
the BIMINES O THe eNInIEY e e TN e ke ANSEGT I
be withheld pursuant to any other order. See Sections 723.030
and 723.077 and Comments thereto. Suppose, for example, that

mnlnxgﬁ;_ea_nﬁnﬁg_s_hgg_ﬂoo and a withholding order for
pport is in effect which requires $40 to be withheld. fn defer

it IR ]
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Asswr Ynat the table prepar=d pursuant to Se-tion T23.0%D0 iimits the
amoant tha' may be withheld on $400 earnings to $54. To determire the
maximam amount which may be withh2ld pursuant to ancther earnings with-
nolding order, the $40 withheld pursuant to the support order is sub-
cracted from $54, leaving $li as the maximum emount that may be wiltnheld
pursuant to the other order. The amount that coﬁld be withheld pursuant
‘o anearnings withholding order for taxes would be computed in the same

manner using the table prepared pursuant to Section 723.07h,

i
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§ 723.051. Amounts essential for family support exempt

Comment. Section 723.051 is based on the exemption formerly
provided by subdivision {¢} of Section 690.6. However, the
standard for the exemption provided here is more restrictive
than former subdivision (¢} of Section 690.6 ({“essential for sup-
port” as compured to “necessary for the use”). This strict stand-
ard recognizes that the liberal exemption provided by Section
3 : 723.050 should be adequate except in a small percentage of cases

© = ke e such as, for exarnple, where the debtor has five or six children

The lasi sentence of Section v whoare dependent on his earnings for their support or has large

773.050 retains existing law. ) medical expenses. See also Section 723.124 (content of judg-
. Se¢ ine Comment to Section / ment debtor’s financial statement). Section 723.051 is not in-
BRI / tended to be used for the maintenance of a life style appropriate

A s e e i to the debtor’s station in life or an accustomed standard while
Ky the debtor owes money on unsatisfied judgments against him
_ Former subdivision {c) of Section 6305 prevented the debtor
! ' from claiming the support exemption if the debt sought to be
' collected was incurred “by the debtor, his wife, or his family for
the common necessaries of life.” ~
CTnactual operation, the effect of the “common necessaries”
rule in California was to decide the question whether compet-
ing creditors could reach a debtor’s earnings neither from the
. : debtor’s point of view (the needs of the debtor’s dependents
‘ : were ignored) nor from the creditor's viewpoint {no considera-
¢ tion was given to whether the creditor was careful to advance
T credit to the debtor only after ascertaining that his credit wor-
. thiness showed an ability to pay or whether the creditor pro-
> vided the debtor with quality goods or services). Rather, the
claims of competing creditors for earnings could be decided on
the technical, and usually irrelevant, issue of what was a “com-
mon necessary of life.” See, e.g, Los Angeles Finance Co. v.
Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (Sup. Ct. LA,
App. Dep’t 1952). The “common necessary” exception has ac-
. cordingly been eliminated.

Article 4. Earnings Withholding Orders for Taxes

§ 723.070. Definitions

Comment. Section 723.070 provides definitions for terms used
in this article.

“State” means the state or any agency thereof. Where the
term “state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which

b BRI ]
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recovery of the delinquent tax is sought. See Section 723.011{(e}.

The definition of “state tax liability” makes this article apply
to those tax liabilities for which a warrant may be issued pursu-
ant to Section 1785 of the Unemployment Insurance Code
(unemployment compensation contribution) or Section 6776
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 {use
fuel tax), 10111 (motor transportation tax), 16071 (gift tax),
18906 (personal income tax), 26191 (bank and corporation
taxes), 30341 (cigarette tax), or 32365 (alcoholic beverage tax)
of the Revenue and Taxation Code or for which a notice of levy
may be given pursuant to Section 1755 of the Unemployment
Insurance Code (unemployment compensation contributions)
or for which a notice or order to withhold may be given pursu-
ant to Section 6702 (sales and use tax), 7851 {vehicle fuel license
tax), 8952 (use fuel tax), 10051 {motor transportation tax), 11451
(private car tax), 16101 (gift tax), 18817 (personal income tax),
26132 (bank and corporation taxes), 30311 (cigarette tax), or
%2331 (alcoholic beverage tax} of the Revenue and Taxation

e.

§ 723.071. Exclusive procedure for withholding earnings for state
tax liability

Comment. Section 723.071 makes clear that the levy proce-
dure for withholding earnings of an employee for the collection
of state tax liability provided in the Employees’ Earnings Pro-
tection Law is exclusive. The authorization, for example, to
direct orders to third persons who owe the taxpayer money
found in Section 18817 (personal income tax) and Section 26132
{bank and corporation tax) of the Revenue and Taxation Code
is limited by Section 723.071. This article deals, however, only
with levy on earnings to collect certain state taxes. The collec-
tion of federal taxes is accomplished pursuant to federal law and
cannot be limited by state law. See INT. REV. CODE of 1954,
§ 6334(c). As to other taxes not within the scope of this article,
the tax obligation must be reduced to judgment, and the taxing
authority may then obtain an earnings withholding order like
any other creditor; such order is treated the same as any other
earnings withholding order, and this article does not apply.

§ 723.072. Withholding order for taxes; notice ond opportunity
for review of liability before order issued

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either ap-

Law Rev.—80425-K
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pears on the face of the taxpayer’s tax return or has been deter-
cew Gresne v, Pranonise mined in an administrative proceeding in which the taxpayer
ST A e ™~ had notice and an opportunity for administrative review.

Pp ) ! ’
» However, no review of the taxpayer's tax liability is permitted
in court proceedings under this chapter. See Section 723.082.
SR A AL cr. D00 p Few state tax liabilities are reduced to judgment. Subdivision
L Cal. Rptre. &iN B . .
L {(d) recognizes this.

Tax Foari, ¢7 Cal. App.2d

§ 723.073. Provisions governing tax withholding orders

Comment. Section 723.073 makes clear that the provisions of
this chapter governing earnings withholding orders are applica-
ble to withholding orders for taxes except to the extent that this
article contains special provisions applicable to such orders.

* § 723.074. Agency issued withholding order for taxes

Comment. Section 723.074 specifies the procedure to be fol-
lowed when the state taxing agency itself issues the withholding
order for taxes. In such case, no application to a court for the
order is required. Under an order issued pursuant to Section

. 723.074, the employer may be required to withhold not more
: than twice the amount permitted to be withheld pursuant to
‘ Section 723.050 (except that $10 is required to be withheld in
- certain instances where the amount of earnings would not be
g sufficient to require withholding under Section 723.050). The
A state taxing agency provides the employer with withholding
' N tables prescribing the amount to be withheld pursuant to orders
' issued under this section. The amount determined according to
A : the applicable table must be withheld by the employer unless
the order itself specifies a lesser amount or the amount to be
withheld is reduced pursuant to subdivision (c) or (d) of Sec-
tion 723.075.

{ _‘J _§ 723,075+ Notice to taxpayer; reduction in amount withheld

Comment. Section 723.075 requires service of a copy of the
order and a notice informing the employee of the effect of the

: e N order and his right to hearings and other remedies. These pa-
. See alsc Sectlon 723.155 pers are served on the employer who is required to deliver
(employer fot subject to !i them to the employee. Cf. Section 723.104 (ordinary withhold-
civil liability). ) ing orders) JSection 723.075 requires that the taxpayer first seek
Pl B administrative relief before he can claim the exemption pro-

vided by Section 723.051 (hardship exemption) in a court pro-
ceeding. Notwithstanding the hardship exemption provided by
Section 723.051, the state taxing agency is entitled to a withhold-

Law Rev.~—80425-K
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ing order in an amount not less than the amount permitted to

. be withheld under Section 723.050 even though there is a court

) hearing on the employee’s claim that his earnings are essential
' ) for support.

§ 723.076. Court issued withholding order for taxes

Comment. Section 723.076 provides a procedure whereby the
1 ' taxing agency can obtain an order, after court hearing, that
‘ ' requires the employer to withhold all of the employee’s earn-
ings in excess of the amount essential for the support of the
taxpayer and his family. An order may be obtained under See-
tion 723.076 that requires the withholding of more than the
- amount that the state taxing agency could require the employer
to withhold pursuant to an order issued by the agency itself
under Section 723.074. This grant of authority is not intended as
: a directive that such authority be used generally. This extreme
‘ remedy could be harsh in its application and should be used
sparingly. The state taxing agency is always entitled to a with-
holding order in an amount not less than the amount permitted
to be withheld under Section 723.050 even though there is a
court hearing on the employee’s claim that all of his earnings
: are essential for the support of the taxpayer and his family.
- e ; Provision is made in subdivision (f of Section 723.076 for a
g S temporary order directing the employer to hold any earnings
. of the employee then or thereafter due. Such orders should be

. used only in rare and unusual cases.

. § 723.077. Priority of orders

Comment. Section 723.077 deals with the priority a tax with-
holding order is to be given with respect to other earnings
withholding orders. A withholding order for taxes takes priority
over any prior order except one for support or another with-
holding order for taxes. As indicated in the Comment to Section
723.030, a support order always takes priority over any other
order. Thus, where a support order is in effect and a subsequent
tax order is received, the employer will continue to withhold for
support, and the amount withheld pursuant to t!'if):e tux order will
S fon the-Amounk Of earngs Jelt altes <0
e gt owith LA mmurtm
y, where a tax order is in effect and a support order is served,

. be roduced by the amount
j+ withheld pursuant to the
. withholding order for

Lsupport. R

L
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~-==.___ampunt of earningseft g r-é_i__lrb&ggng_%' “the amBunt wi
\prirsuant to er/See the Comments to Sections

723.030 and 723.050. However, where the prior order is for the
collection of a debt other than for taxes or support, the tax order
displaces the prior order, and the employer must withhold only
pursuant to the tax order until the tax debt is completely paid.
If the earnings withholding order for taxes is satisfied during the
withholding period of the prior order (Section 723.022), the
employer must then again withhold pursuant to the prior order.
Where there is a prior tax order in effect, the second tax order
is ineffective; the employer may not withhold pursuant to the
second order and must promptly notify the agency which issued
or obtained the second order of the reason for his action. See
Section 723.104(b}.

§ 723.078. Withholding period; notice terminating order

Comment. Subdivision (a) of Section 723.078 requires the em-
ployer to withhold commencing at the same time as with any
other order. Cf. Section 723.022. Subdivision (b) provides for a
jeopardy withholding order that requires immediate withhold-
ing. Such an order should be used only in rare and unusual cases.
Subdivision (c) requires the employer to withhold earnings
pursuant to a withholding order for taxes until the amount
specified in the order has been paid in full and provides for a
notice if the tax liability is satisfied before the full amount speci-
fied in the order has been withheld. The notice required by

Section 723.078 is in lieu of the notice provided by Sectiom

723.027. As to the automatic termination of the order one year
after the employee is no longer employed by the employer, see
the discussion of the comparable requirement in the Comment
to Section 723.030.

§ 723.079. When receipt required

Comment. Section 723.079 provides an exception to the re-
quirement of Section 723.026.

§ 723.080. Service

Comment. Section 723.080 provides special provisions for
service of notices, documents, and orders under this article. This
special service provision is in lieu of the one prescribed by
Section 723.101.

Law Rev.—30425-K
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§ 723.081. Forms

Comment. Section 723.081 requires that forms used in connec-
tion with this article be prescribed by the state taxing agency
administering the particular tax law except that the Judicial
Counci! prescribes the forms used in connection with court
issued orders under Section 723.076.

§ 723.082. Review of tax liability

Comment. Section 723.082 makes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be modified or terminated because of hardship, may not
review the taxpayer’s tax liability.

§ 723.083. Refund of employer's service charge

Comment. Section 723.083 authorizes the state to refund the
employer’s service charge to the employee if the withholding
order for taxes is issued in error or there is no tax liability.

§ 723.084. Warrant or notice deemed withholding order for taxes

Comment. Section 723.084 deals with the situation where it is
not clear whether an employer-employee relationship exists.
The warrant, notice of levy, or notice or order to withhold may
be issued on the assumption the taxpayer is an independent
contractor. However, so that the taxpayer cannot avoid the
withholding by claiming that he is an employee and that his
earnings may be withheld only pursuant to an earnings with-
holding order, Section 723.084 provides that the warrant, notice,
or order may require that it be treated as an earnings withhold-
ing order if the taxpayer is an employee.

Article 5. Procedure for Issuance of Earnings Withhelding
Orders

§ 723.100. Judicial Council authorized to prescribe practice and
procedure

Comment. Article 5 outlines generally the procedure for
issuance and review of an earnings withholding order; however,
Section 723.100 authorizes the Judicial Council to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure

b A
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for administrative hearings under Article 4 (withholding orders
for taxes).

§ 723.101. Service; recovery of costs

Comment. Subdivision (a} of Section 723.101 specifies the
means by which service must be accomplished under this
chapter. Although personal service is authorized, it is
anticipated that the convenience and economy of service by
mail will result in the general use of this method. In any event,
subdivisions (b} and (c) make clear that, regardless of which
means is actually used, the recovery of the costs of service is
limited to the cost of service by certified mail with return
receipt requested unless this form of service is first refused by
the person being served. Only in such circumnstances may the
cost of personal delivery be recovered. See subdivision (c}.

Subdivision (d) provides certain special rules for problems
which can arise where mail service has been refused. For
example, suppose creditor A mails an earnings withholding
order to his debtor’s employer and the employer refuses to
accept such mail. Creditor 4 then serves his order by personal
delivery but, in the meantime, creditor B has served an order
requiring the withholding of the wages of the same debtor and
B% order has gone into effect. It would be unfair to A to deny
him his priority because of the employer’s refusal. Accordingly,
subdivision (d) permits A to apply to the court which issued
A} original earnings withholding order for an order to the
employer directing him to stop withholding pursuant to B%
order and to give effect to A% earnings withholding order. So
that A may have the benefit of a full 120-day withholding, A%
earnings withholding order is deemed to have been served on
the date of service of the special court order made pursuant to
subdivision (d). It should be noted that subdivision (d) only
E:zserves the priority which A would have had if the employer

accepted the mail service. Thus, where the intervening
order is a withholding order for taxes, A is not entitled to
displace the taxing agency. See Section 723.077. The remedy
provided by subdivision (d) is exclusive. 4 is not entitled to
recover amounts previously paid to B from either B or the
employer, and A’s order is not given retroactive effect.

Special provisions as to when service is complete for
particular purposes are found in Sections 723.022(e)
(withholding period) and 723.023(b) (priority of orders). As to
service of withholding orders for taxes, see Section 723.080.

L1 FIE ]
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§ 723.102. Application for issuance of earings withholding order

Comment. Section 723.102 requires a judgment creditor to
apply for an earnings withholding order to the court which
granted him the judgment. For the required content of the
application, see Section 723.121. For special provisions
regarding the issuance of a withholding order for taxes, see
Article 4 {commencing with Section 723.070}. The last sentence
of Section 723.102 makes clear that an earnings withholding
order shall be promptly issued on the ex parte application of a
judgment creditor. The debtor may claim an exemption
pursuant to Section 723.105, have such order modified or
terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order; but this does not
affect the initial issuance of the order.

§ 723.103. Transmittal of order and information to employer

Comment. Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such
service must be accomplished to be effective (order must be
served whhin 45 days of its issuance). Section 723.103 requires
that the creditor serve on the employer an extra copy of the
order and a notice advising the employee of the effect of the
order and his rights with respect to the order. The employer is
required to deliver these papers to the employee within five
days of service. See Section 723.104.

§ 723.104. Delivery of papers to employee; employer's retum

Comment. Section 723.104 requires the employer to deliver to
the employee a copy of the order and a notice advising the

Section 723.104 also requires the employer to fill out and mail
an employer’s return to every judgment creditor who serves an
earnings withholding order. Such a return must be made even
though the order is not given effect. See Comment to Section
723.023. If the order is not given effect, the employer must
indicate the reason and return the order. For the form of the
return, see Section 723.126.

§ 723.105. Judgment debtor's claim of exemption

Comment. Section 723.105 outlines generally the procedure
for the hearing of a debtor’s claims in opposition to withholding
his earnings pursuant to an earnings withholding order. Section

L 1)
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690.50 is not applicable.

A debtor is not limited as to the time within which he must
claim an exemption. However, unless there has been a material
change in either his income or his needs, he may claim an
exemption only once during the period the order is in effect.
See subdivision {a). A similar limitation applies to a judgment
creditor; if a withholding order is terminated by the court, the
judgment creditor may not apply for the issuance of an earnings
withholding order directed to the same employer for the same
debtor for 125 days following the date of service of a prior
terminated order or 60 days after the date of termmatmn,

whichever is later, ?f :
)ZW unless the court orders otherwise or there is a
material change in circumstances. See subdivision (h).

A claim of exemption is made by the debtor by filing an
original and one copy of his claim of exemption and, if
necessary, his financial statement. Subdivision (b). For the form
of these documents, see Sections 723.123 and 723.124. Upon
receipt of these documents, the clerk is required to send the
copies of the application and financial statement to the creditor,
together with a notice of the claim of exemption which advises
the creditor of the effect of the claim. See subdivision (c).

The judgment creditor who contests the claim of exemption
must file a notice of opposition within five days. Subdivision (d).
If no notice of opposition is filed, the court clerk sends the
employer a notice terminating the order or, if the claim of
exemption lists an amount the judgment debtor believes should
be withheld pursuant to the order (see Section 723.123), a
modified order in the amount indicated in the claim of
exemption. Subdivision (e). If a notice of opposition is filed, the
court clerk sets the matter for hearing and notifies both parties.
Subdivision (f).

After hearing, the court may order that the earnings
withholding order be modified or even terminated. The date
fixed for termination of the order may precede the date of the
hearing. See subdivision (g). Where the date of termination is
made retroactive, an employer may have aiready withheld and
paid over pursuant to the earnings withholding order prior to
receipt of notice of termination. Subdivision (d) of Section
723.022 makes clear that the employer is not liable to the debtor

amounts have been withheld but not yet paid over to the
creditor, the employer is required to pay those amounts to the

Wb 11
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employee-judgment debtor. See subdivision (i).

'E 723.108.  multipte sources of mamnings  — -~ -~

smment. Section 723.106 affords a creditor an oppo
j requidre an employer to withhold more than he would o
withhold by a showing that the debtor has a greater
earnings ¥an that one employer. This can occur bot
debtor has\two or more employers and where hgis receiving
“earnings,” ych as tips which are included ungér this sectio
as earnings fhy the purpose of computing fghe amount c:;
earnings which'ypay be garnished. It should Be noted that the
term “earnings” Wged here is still limited t$ compensation for;
services rendered by an employee, i.c, anfemployee-employer
relationship is involvid, even though th¢fcompensation for the|
work performed may ot come diregfly from the employer.
Where there are two emgployers, thefcreditor may, of course,
apply for separate withholding ghders directed to each;
however, there may be adWantaggh for both the creditor and
debtor in having only one of Yhesf two employers withhold the
total amount garnishable from Jfie debtor’s combined earnings
from both employers.
Subdivision (c¢) provides lighitatdyns on the amounts required
to be withheld under this glction. Raragraph (1) makes clear

basic net pay of the enmpfloyee, ie, “Yae amount of earnings
payable to the judggfent debtor by\ the employer after
deducting all amountgfequired to be withheld by law or by any

instance.” Paragra {2) carries out the\policy of Section
723.050 with regagll to the debtor’s total earhings.

Although subglivision (d) permits a credidpr to request a
hearing underhis section “at any time,” after'he matter has
been heard ogle a second hearing should not be fgquired unless
and until Ylere has been a change in circurbstances that
warrants gfeonsideration of the issues.

Occasighally, in the multiple employment situatidy, only onef
employgr will be withholding pursuant to an order ba\ed on the
combiffed earnings of a debtor and a second employ& will be
servgfl with an earnings withholding order by a\second
cregitor—both of the latter being unaware of the prior\prder.
f Buch circumstances, it is up to the debtor to claim reliekfrom
e second order pursuant to Section 723.105. It should be rgted

contract which is revocable by the ¥mployee or at his{ -

In this regard that Section 723.105 authorizes the courd\ tq
\ terminate the second order retroactively, and the debtor

L2 2y
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§ ?2310’ Findings not required

/ " Comment. ‘Section 723.10f is comparable to a provision found
“ in subdivision (i) of Section 690.50 (claims for exemption).

7/ § 723.108. Limitation on obtaining additional earnings

e B e

withholding orders
_Section 723108 preciudes a creditor who has

— .Cvmm.énL L ¢
obtained an earnings withholding order which has gone into

effect from serving another order during the 10-day period
following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 10-day period during which
they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The
original creditor may apply for the second earnings withholding
order either before or after his prior order expires. But service
of the second order on the same empioyer while the original
order is in effect will be ineffective under Section 723.023, and
service during the 10-day period following expiration of the
original order is prohibited by Section TQ.IOLEQFELthou h
creditor violates the 10-day moratorium period, the employer
may act pursuant to what has been served upon him. See
Section 723.154. Of course, after the expiration of the 10-day
period, the original creditor is treated like any other creditor.
It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011 (e). Hence, even though one agency has been making
collection, a second agency may serve an earnings withholding
order within the 10-day period provided in this section.

Article 6. Forms; Employer's Instructions; Withholding
Tables

§ 723:120. Judicial Council to prescribe forms

Comment. Section 723.120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the Judicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

L
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§ 723.121. Application for ecrnings withholding order

Comment. Although Section 723.121 requires the application
to be executed “under oath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.
The actual form for the application is prescribed by the Judicial
Council. See Section 723.120.

§ 723.122. Notice of application

Comment. The actual form for the notice of applicaticn is
prescribed by the Judicial Council. See Section 723.120.

§ 723.123. Form of claim of exemption

Comment. Although Section 723.123 requires that the claim of
exemption be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actual form for the claim of exemption is
prescribed by the Judiciai Council. See Section 723.120.

§ 723.124. Judgment debtor's financial statement

Comment. Although Section 723.124 requires the financial
statement to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actual form for the financial statement is
prescribed by the Judicial Council. See Section 723.120.

§ 723.125. Eormnings withholding order

Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723.120.
Special forms are prescribed for earnings withholding orders for
taxes. See Section 723.081. The Judicial Council may determine\\
to adopt special forms for support orders, pursuant to itss¥
authority granted by Section 723.120, since these orders have” =%
special rules concerning priority, duration, and amounts that
may be withheld. See Section 723.030.

§ 723.126. Employer's return

Comment. Section 723.126 specifies the information to be
included in the employer’s return. The form for the return is
prescribed by the Judicial Council. See Section 723.120.
Although Section 723.126 requires the employer’s return to be
executed “under oath,” this may generally be done by a

Law Rev.—BMIS-K
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statement signed under penalty of perjury. See Section 2015.5.

§ 723.127. Employer's instructions and withholding tabiles

Comment. Subdivision (a) of Section 723.127 requires the
preparation of employer’s instructions that provide the
employer with the information he needs to comply with the
taw. The creditor provides the emplover with a copy of the
employer’s instructions with the earnings withholding order.
See Section 723.103.

" Subdivision (b) authorizes, but does not require, the Judicial
Council to recover the cost of printing the employer's
instructions and withholding tables from persons required or
desiring to obtain such materials.

Article 7. Administration and Enforcement

§ 723.150. Rules

Comment. Section 723.150 requires that rules be adopted for
the administration of this chapter. Such rules include specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments.

§ 723.151. Lioison with federal administrator

Comment. Section 723.151 authorizes the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.151 is found in Government Code Section 25210
{county participation in Economic Opportunity Act of 1964).
Subdivisions (a), (b), and (c) are based on the language of 29
Code of Federal Regulations Section 870.55(a), requiring the
state administrator to act as liaison with the federal
administrator.

§ 723.152. Fraudulent withholding by employer

Comment. Section 723.152 is based on Labor Code Section 227
(failure to make agreed payments to health, welfare, or similar
fund).

L
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§ 723.153. Employer not to defer or accelerate payment of
. earnings

i _ Comment. Section 723.153 makes clear that an employer may
) neither defer nor accelerate payment of earnings to an
employee in an attempt to avoid compliance with an earnings
withholding order and specifies the measure of damages in case
of a violation.

£
H

§ 723.154. Remedies of judgment creditor

Comment. Section 723.154 authorizes suit by a creditor
against an employer both where the employer fails to withhold
properly and where he fails to pay over amounts withheld. This
remedy is independent of the procedure provided in Chapter
2 (Sections 717-723) of this part, and Section 723.154 makes
clear that supplemental proceedings under Chapter 2 are not a
prerequisite to suit by the creditor against the employer.
Whether or not the court can order the employer to withhold
and pay over in a Chapter 2 proceeding is a matter not dealt
with in the Employees’ Earnings Protection Law.

. Subdivision (b), makes clear that an employer is protected
from liability where he complies with an order or written notice

: which appears proper on its face. Occasionaily, through

- . mistake, inadvertence, or even deliberate misconduct, an

: : employer may be sent an order or notice which appears valid

. but which has been improperly obtained or served. For

T example, a creditor may violate the 10-day moratorium on

-
:a
.:.
-
»
L
-»
|
e
-
®
w
-
L.

.

! service of a second earnings withholding order. See Section
> : 7 _Zﬂ'}m and Comment thereto. The employer is not required in
such circumstances to go beyond the document itself and is not
subject to liability where he complies with its directions and is »
not actively participating in a fraud. The remedy of the injured i
party in such a case is to proceed against the person who aﬁ- ¥y
improperly obtained or document.

. s section also makes clear that, where an employer is
TN complying with a prior order, he is not liable for failing to

servaed the L - . : i
: et T — comply with a subsequent valid order—even though the prior
?:de:l' is in fact invalid—unless he is actively participating in a

aud.

a——— e A a e,

falsifliad the document

e e e

-

§ 723.155. Failure of employer to give notice to employee

Comment. Section 723,135 makes clear that an employer is not
liable for civil damages if he fails to give the employee the
notice advising the employee of his rights. The section does not

{.ow Rov.—80425-K
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preclude the Labor Commissioner from taking action under the
Labor Code if an employer consistently fails to give his
employvees the notice he is required to deliver under Section
723.075(b) or Section 723.104(a).

§ 723.156. Fees of clerk

labor Code

§ 300 {omended). Wage assignments

Comment. Section 300 is amended to make the section
consistent with the Employees' Earnings Protection Law
(Cone C1v. Proc. § 723.010 ef seq.).

Subdivision (a). Subdivision (a) makes clear that the
shortened phrase “assignment of wages” continues prior law as
to the kind of instrument dealt with in this section.

Subdivision (b). Paragraphs (1) through (6) of subdivision
{b) continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added
to paragraph (2) to provide a limited exception from the
requirement of spousal consent. Paragraph (7) continues
without substantive change a provision formerly contained in
Section 300 except that the former reference to the attachment
or levy on execution against wages or salary is replaced by a
reference to an earnings withholding order to conform to the
procedure provided by the Employees’ Earnings Protection

Law, and the former reference to pricrity of wage assignments

has been superseded by paragraph (7) and subdivision {(¢).
Subdivision (c). Subdivision {c) clarifies the relationship
between a valid wage assignment and a subsequently served
earnings withholding order. Where a wage assignment is in
effect and an earnings withholding order is served, the
employer shall not withhold pursuant to the order until after

mean
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the end of the pay period during which the order was served.
Thus, the wage assignment is, in effect, given an exclusive
preference for that pay period and the debtor is given an
opportunity to put his affairs in order. Such action may include
revoking the wage assignment as to unearned wages pursuant
to subdivision (f). Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of an earnings withholding order), the operation of the order is
suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratorium, the earnings
withholding order has a priority over the assignment if the
latter remains in effect. The unlimited preference formerly
given to an assignment of unearned wages or salary is not
continued because this preference would permit a judgment
debtor to give preference to one creditor and to defeat the
cliims of other creditors who seek to collect on their judgments
under the Employees’ Earnings Protection Law.

Subdivision (d}. See the Comment to subdivision .-

Subdivision {e}. Subdivision (e) continues the substance of &
provision formerly found in Section 300 and extends the scope
of the former provision to cover the statement provided for in
paragraph (2) of subdivision (b),

Subdivision (f). The first sentence of subdivision (f), which
makes an assignment of unearned wages or salary revocable at
any time by the maker thereof, replaces the former provision
of Section 300 which invalidated an assignment of wages or
salary unless such wages were earned or the assignment was for
necessities or for support. The former provision also restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that can be assigned has been continued in subdivision
(d). The former 23-percent “hardship” limitation has not been
continued because subdivision (f) permits the person making
the assignment of wages or salary to be earned to revoke the
assignment at any time. Thus, where an assignment becomes
too onerous, especially after service of an earnings withholding
order, the assignment may be revoked. The delayed preference
given the earnings withholding order under subdivision (¢} will
generally require persons having judgments, including support
orders, to use the procedure provided in the Emplovees’
Earnings Protection Law—rather than Section 300—to enforce
their judgments; but it avoids conflict between wage
assignments and orders issued pursuant to the Employees’
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gernishment wages pursuant to an earnings withholding .
order for support is considered as a "garnishment for the
payment of one judgment” for the purposes of this section.

-——*
Welfare and institutions Code

§ 11489 (technical amendment)

- Comment. Section 11489 has been amended to conform to
. ' N changes made by Chaper 25 (commencing with Section
- 723.010) of the Code of Civil Procedure. Compare Civil Code
Section 4701. See also Section 723.030 of the Code of Civil

Procedure and the Comment to that section.

~ Transitional Provisions

Operative Date

- Comment. The operative date of this act is delayed until July
1, 1974, to allow sufficient time for state and local public officials
and the public to become familiar with the new law and to
develop the necessary forms and procedures.

[
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Penal Code
§ 270h{technical amendment)

Cemment. Sesction 270h hes been amended to conform to the changes
made by Chepter 2.5 (commencing with Section 723.010) of the Code of
Civil Procedure. Compare Civil Code Section 470l. See also Section

723.030 of tha Code of Civil Procedure and the Comment to that section.

§ 1208 {technical amendment)

Comment. Section 1208 has been amended to conform to the changes
made by Chapter 2.5 {cammencing with Section 723.010) of the Code of

Civil Procedure.
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I. Wage Garnishment and Related Provizions

Sections 682, 685, 690.6, 59018 b 'ayb?v and 710 of to

__add Sections (R e ) and 639013% to,

ction 723.010) to

the Code of Civil Prooea'ure,
to amend Sections 300 and 2929 of the
Labor Code, to amend Sections 270h and 1208 of the Penal
Code, and to amend Section 11489 of the Welfare and
Institutions Code, relating to atmcbment garnishment, and
execution.

The peqo]e-of the State of California do enact as follows:

SECTION 1. Section 4701 of the Civil Code is
amended to read: '

4701. In any proceeding where the court has ordered
etﬂmer or beth parents to pay & 561

-bﬁmmwm&emmm
officer; or other officer of the eourt or eounty officer
designated by the eourt to reecive such payment; that
} | pertion of salary or wages of either parent due or to be

duemthefa&meuw:ﬂbesuﬁiﬁeﬁttewﬁaem

An act to amend Section 4701 of the Civil Code, to amend 93

orderedbythemtferthe PP

assngnment aaempleyerupen
thesemeeofaeopyefeueherderupensuehemployef
15 end until further erder of the eourt- The employer mey
16 dedu&%hemefmdeﬂu%fereaehp&men’emde
17 pursuant te such erder: Any sueh order may be meodified
18 or reveked at any tirne by the eourt: Any sueh assignment
19 mede pursuant to ceurt order shall have priority as
20 agmnﬁm&tmehmenkmeretherw
21 mﬂweﬂaeme«dered the eow @ parent Jo P2y

miffor cMild, the” court mgy’ issue s earning
thifolding’order ypder Sectiopr725.030,6F the Codaf
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. dmg grtier may regdire the plirent’s employer to
e held earninds to the gbunty clerk/brobatig
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a parent to pay any amount for the support , maintenance, or education

of a minor child, the court may erdér-either—parant-e!-paren%s-to—aaaign

issue an earnings withholding order under Section 723.030 of the Code of

Civil Procedurs to require the employer of such parent to withhold and pay

to the county clerk, probation officer, or other officer of the court or
county officer designated by the court to receive such payment, that portion
of salary-er-wages-ef-siiher-pareni-due-or-to-be-paid-in-ihe-future the

earnings of such parent ag will be sufficient to pay the amcunt ordered by

the court for the support, maintenance , and education of the minor child.
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. Section 682 of the Code of Civil Procedure is
amended to read:

682. The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly
refer to the judgment, stating the court, the county, and
in municipal and justice courts, the judicial district,
where the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon,
and if made payable in a specified kind of money or
currency, as provided in Section 667, the execution must
also state the kind of money or currency in which the
judgment is payable, and must require the officer to
whom it is directed to proceed substantially as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal

ap Arnings of lde tor}sueb]ev'f

if sufficient personal property cannot be found, then out
of his real property; or if the judgment be a lien upon real
property, then out of the real property belonging to him
on the day when the abstract of judgment was filed as
provided in Section 674 of this code, or at any time
thereafter. :

- 2. If it be against real or&aersonal property in the hands
of the personal representitives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor,
it must require such officer to arrest such debtor and
commit him to the jail ¢ the county until he pay the
judgment, with interest, or be discharged according to

. IBW. t
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4. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of Jevy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or currency than
that specifed in the execution. Any such officer collecting
money or currency in the manner required by this
chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do
50, he shall be liable on his official bond to the judgment
creditor in three times the amount of the money so
collected.

5. If it be for the delivery of the possession of real or

personal property, it must require such officer to deliver

the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any costs, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered,
and the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

SEC. 3. Section 682.3 of the Code of Civil Procedure
is repealed. !

6883: <o) Whenever the levy of exceution is against
the earnings of & judgrrent debter; the employer served
with the writ of exceution shell withhold the ameunt
speeified in the weit from sarnings then or thereafier due
to the judgment debter und neot exempt under Scetion
690-6; and shall pey such a_nount; each Hime it is withheld:
o the sheriff; eonstable or marshal whe served the writ:
If sueh person shall fail te pay each amount to the sheriff

eenstableerm&rsh&l;t-hemdgmﬂ(ered&ermy
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days; and make returh on eellection thereof to the eourk:

SEC. 4. Section 688 of the Code of Civil Procedure is
amended to read:

688. Except as provided in Chapter 2.5 (commencing
with Section 723.010):

fa} All goods, chattels, moneys or other property, both
real and personal, or any interest therein, of the
judgment debtor, not exempt by law, exeept as provided
for in Seetien 6006; and all property and rights of
property seized and held under attachment in the action,
are heble subject to execution.

{b) Shares and interests in any corporation or
company, and debts and credits, and all other property,
both real and personal, or any interest in either real or
personal property, and all other property not capable of
manual delivery, may be levied upon or released from
levy in like manner as like property may be attached or
released from attachment, except that a copy of the
complaint in the action from which the writ issued need
not accompany the writ; provided, that no cause of action
nor judgment as such, nor license issued by this state to
engage in any business, profession, or activity shall be
subject to levy or sale on execution. Geld dust must be
returned by the officer as so mueh meoney eollected at its
eurrent value; without expesing the same to sale:

(c¢) Until a levy, the property is not affected by the
execution; but no levy shall bind any property for a longer
period than one year from the date of the issuance of the
execution, except alevy on the interests or claims of heirs,
i devisees, or legatees in or to assets of deceased persons
Earnings of the debtor whick = 91 Temaining in the hands of executors or administrators,
‘knve baed paid to him andiare . 32 thereof prior to distribution and payment. However, an
ratainsd in the form in whick 33 alias execution may be issued on said judgment and
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- paid or as cagn are exzmpt . 34 levied on any property not exempt from execution.
from levy of cxecution o the 35  SEC. 5. Section 690.5Y% is added to the Code of Civil
, ‘SXteﬂt'th"f ars essential for 36 Procedure, to read: | . —
,the support of the ded tor’ 37 6905%. (a) Asused in this section, “earnings” "means
- or nis family. 38 ﬂcompensatlon paid or payable by an employer to an.
‘ Yoo o 39 .employee for personal services performed by such

40 employee whether _denominated  as wages, salary,

had 00 191168 0
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1 commission, bonus, or otherwise. L
2 (b) All earnings of the debtor which are due or owing
3 o hirm are exempt from levy of attachment and exec:jzxgl
4 'without filing a claim for exemption as provided in
5 .Sectior 690.50 and are subject to levy only by meary‘of an
6 earningy, withholding order in the manner and/to the

T fextent prxovided in Chapter 25 (commencing with
8 i Section 72310). 4
9! (c) All earnings of the debtor which have Jeen paid to
10 | him and are inNis possession in a form idesitified by the
11 levying officer % earnings are exempy from levy of
12} attachment withowg filing a claim fof exemption as
13 % provided in Section §30.50. , .
have been paid to

14} e debtor wh'

(d) All earningsof t

16
17
18
19

®

35
36
37

{him and are retained in Me form i
but which are not identilied by/the levying officer as

presBRNERRRERES

hich paid or as cash

1eamings are exempt from I3

‘ of attachment.
i {e) The earnings of the gbtor for his pay period
limmediately preceding the Jévy\yhich have been paid to
him and are retained in the/form ¥y which paid or as cash
are subject to levy of exgfution onl;\jn an amount not to
exceed the maximum gnount that cdyld be withheld by
his employer under/Section 723.050 J¢ss any amounts
withheld by the debtor’s employer pyrsuant to any
earnings withholding order.

(f) Such addifional portion of the earnings described
in subdivision/(e) which a debtor proves is §gsential for
the support/6f himself or his family is exemptyrom levy
of executjgn. ,

(g) Y levying officer is not liable for any\ injury
resultjfg from any identification or misidentiﬁca%;:f

assef€ made pursuant to this section, whether or not
ideftification or misidentification be negligent, unlesske
i guilty of actual fraud, corruption, or actual malice, .

SEC. 6. Section 690.6 of the Code of Civil Procedure,
as amended by Chapter 43 of the Statutes of 1972, is
amended tu read; .. ..

6808, (a)

ch

p

]

40 ! section, “earnings” means those earnings not included

TR, Ltk o T M T A e

R

o0 131170 2

A providad in Scotion LHIED of tho
39 ;We}&rre ang lnstitutions Cede; all of As used in this
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(pages & through 11 omitted -- -hese contain deleted materila )

Institutions-Godeall of the earnings of the debtor received for his
personal services shall be exempt from levy of attachment without
filing a clairn for exemption as provided in Section 690.50.

United States, of the earnings of the debtor received for his personal
services rendered at any time within 30 days next preceding the date
of a withholding by the employer under Section 882.3, shall be exempt
from execution without filing a claim for exemption as provided in
Section 690.50.

{c) All earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the date of a
withholding by the employer under Section 682.3, if necessary for the|  ALL
use of the debtor’s family residing in this state and supported in whole
or in part by the debtor, unless the debts are: .

(1) Incurred by the debtor, his wife, or his family for the common
necessaries of lifey : :

(2) Incurred for personal services rendered by any employee or
former employee of the debtor.

(d) The court shall determine the priority and division of payment
among all of the creditors of a debtor who have levied an execution
upon nonexempt earnings upon such basis as is just and equitable.

{e) Any creditor, upon motion, shall be entitled to & hearing in the
court in which the action is pending or from which the writ issued for
the purpose of determining the priority and division of payment

=

N

STRIKEOUT



S e Ak a o . .

r Eenmmm

”

- B3 .UTHOR'S PROOF

1 1 12 AUG 8 21077

oof,

n, pLoasEt Mok this prov
:l:::gr 5 | epratibi Be Bt cut prook
Raturn tHis proo? wWhn ariainal copy.

88 — 12—

T o E i L

() Nothiiig iri” i “section ‘shélpkl;: construed to

employer to pay his empleyees through an
employer’s pa ent. Whether an “esployer is
uthorized to pay his e yges through such roll

.

gent is to be determined by the able provisions
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f Civil Procedure
is amended to read: L

690.18. (a) All money received by any person, a
resident of the state, as a pension, or as an annuity or
retirement or disability or death or other benefit, or as a
return of contributions and interest thereon, from the
United States government, or from the state, or any
county, city, or city and county, or other political
subdivision of the state, or any public trust, or public
corporation, or from the governing body of any of them,
or from any public board or boards, or from any
retirement, disability, or annuity system established by
any of them pursuant to statute, whether the same shall
be in the actual possession of such pensioner or
beneficiary, or deposited by him.

{b) Al money held, controlled, or in process of
distribution by the state, or a city, city and county,
county, or other political subdivision of the state, or any
public trust or public corporation, or the governing body
of any of them, or by any public board or boards, derived
from the contributions by the state or such city, county,
city and county, or other political subdivision, or such
public trust, public corporation, governing body, or
public board or boards, or by any officer or employee
thereof, for retirement or pension purposes or the
payment of disability, death, or other benefits, or the
payment of benefits payable to, or the reimbursement of
benefits paid to, employees thereof under the provisions
of the Unemployment Insurance Code, and all rights and
benefits accrued or accruing to any person under any
system established pursuant to statute by the state, city,
city and county, county, or other political subdivision of
the state, or any public trust or public corporation for
retirement, annuity, or pension purposes or payment of

o 1R1me W
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1 disability or death benefits, and all vacation credits
. 2 accumulated by a state employee pursuant to the
o : 3 provisions of Section 18030 of the Government Code, or
4 any other public employee pursuant to any law for the
5 accumulation of vacation credits applicable to such
6 employee. Such moneys, benefits, and credits shall be
7 exempt without filing a claim of exemption as provided
8 in Section 690.50.
9 <{e) Al meney held; eontrolled; or in preeess of
10 distribution by any private retirement plan; ineluding
11 but net limited te; unien retirement plans; er any
} 12 profitisharing plen desisned and used for retirement

, ' 3 15 deathbeneﬁ%&emsuehfehfemeﬁterpreﬁ#sh&ﬁﬂg
. : 16 plans; and ail contributions and interest thereon returned
L 17 be&nymembereianysuehrehremen-terpreﬁtf&hamg

o R 20 subdaasmshaﬂﬂetapp}yteaﬁymeﬁeyshe}ém&ﬂy
e e 21 retirement program established pursuant to the federal
P 22 “Selt/iEmpleyed Individuals Tax Retirermnent Aet of 1962~

e 23 (B STHOR: 76 Stat: S00); nor te any meneys reecived in
P %aﬂymmerbypersens&ammysaehrehrement
25 pregram se

' 26  (c) Notning in this section limits the applicability of

S 27 any exemption otherwise provided by statute.
: g__zﬂss.e%d Section 690.18'% is added fo the Code of Civil
; 29 Procedure, to read:

30 690.18%. {a) All periodic payments payable by a

. 31 pension or retirement plan that are not otherwise exempt

"t oy 32 by law are exempt from levy of execution in the amount
) 3 33 that is exempted by Section 723.050 without filing a claim

: 34 for exemption as provided in Section 690.50.

puyts ents Téceived

 the debtor from a
e 30 days

sch have
ii“the form in which receive
d which are not otherwise exempt by law from

40 Lm_f_@@&mwulmmmmwn only in

!J'
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' an ount not to exceeﬂe maxu‘num am;mnf‘df suc
. . 2)pg¥ments phat coul e withheld by th€ plan upder
| bdivisigh (a), any a nts wittheld fropy” such
, / wasof.execution.”

1
2
3
- 41 to.a le
v / 5 __(¢) Nothing in this section limits the applicability of

6 any exemption otherwise provided by law.

N 2 fon 69019 ofthe Code §'C1v1?1’6&‘éd"ure

8 o read: e _
All aid given undgr”a public assistpeCa
10 |progeim to a debtor or for J$ benefit, whether .# be 1
actual possession of th€Tecipient or depos p¢d by him
owever, as against jife claim of the coungy!'the real and
i ot personal properjy’of a debtor who ha celved suppor]
14 ’from public pa6neys shall be exergp? only to the e

15 { provided ¥} and in accordange”with the provisifns o
16 { Sectig’17409 of the Welfar thd Institutiong#ode. Suc
17; igeprior to payment, ghdill be exempt ' out fll,u:g
18 .il- ‘.""" “ e - 2 *

,? SEC 143 Sectlon 690 50 of the Code of Clv:l Procedure
| EU is amended to read:

690.50. (a) If the property mentioned in Sections

690.1 to 690.29, inclusive, shall be levied upon under writ
of attachment or execution, the defendant or judgment
debtor (herein referred to as “the debtor™), in order to
avail himself of his exemption rights as to such property,
shall within 10 days from the date such property was
levied upon deliver to the levying officer an affidavit of
himself or his agent, together with a copy thereof,
alleging that the property levied upon, identifying it, is
exempt, specifying the section or sections of this code on
which he relies for his claim to exemption, and all facts
necessary to support his claim, and also stating therein his
address within this state for the purpose of permitting
P service by mail upon him of the counteraffidavit and any
~1.; - 35 notice of the motion herein provided. For purpeses of this

: 36 seeHen; i the preperty levied upeon eonsists of the

_, ‘ ‘
N o e — = e
o
[

R U T |

PERBEEBRRIYRRER

. a? 37 earnings of a judgment debter; cach date thet carnings

i i 38 ere withheld from the judgment debtor shell be deemed
G-,/ 39 te be ihe date sueh enrningl were levied upen: #A
/ 40 jﬁdgmeﬂfdebtersh&llh&ﬁieﬁeﬂghbteﬁ}e&sepm#e
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ela&mefexemphene&ehhﬁeth&ta%thheldmgef
CHFRIRES OCLLFS; that f e prior elaim of
exempaeﬂhasbeeﬂadjud-reméﬂﬁdefbhesamew
{-hateaehsep&rebee}mme{exempheﬁt-here&&efbe

affeeting
the jud-gmeﬂt erediter does meake sueh a motion; he ratst
suppert his motion by & staternent under eath alleging
{b) Forthwith upon receiving the affidavit of
exemption, the levying officer shall serve upon the

-plaintiff or the person in whose favor the writ runs

(herein referred to as “the creditor™), either personally
or by mail, a copy of the affidavit of exemption, together
with a writing, signed by the levying officer, stating that
the claim to exemption has been received and that the
officer will release the property unless he receives from
the creditor a counteraffidavit within five days after
service of such writing.

{c) If the creditor desires to contest the claim to
exemption, he shall, within such period of five days, file
with the levylng officer a counteraffidavit alleging that
the property is not exempt within the meaning of the
section or sections of this code relied upon, or if the claim
to exemption be based ¢n Sections 690.2, 6980.3, 690.4,
690.5%, 690.6, 6907, 6907/:',, 690.18%%, alleging that the

anlue of tThe property “claimed to be exempt is in excess

of the value stated in the applicable section or sections,
together with proof of service of a copy of such
counteraffidavit upon the debtor.

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.
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{(e) If such counteraffidavit, with such proof of service,
is so filed, either the creditor or the debtor shall be
entitled to a hearing in the court in which the action is
pending or from which the writ issued for the purpose of
determining the claim to exemptionf the™ priority o
division 6f payment between one or more creditors from
nonexempt earnings under the provisions of Section 690.6 1

f the value of the property claimed to be exempt. Such
hearing shall be granted by the court upon motion of
either party made within five days after the
counteraffidavit is filed with the levying officer, and such
hearing must be had within 15 days from the date of the
making of such motion unless continued by the court for
good cause. The party making the motion for hearing
shall give not less than five days’ notice in writing of such
hearing to the levying officer and to the other party, and
specify therein that the hearing is for the purpose of
determining the claim to exemption. The notice may be
of motion or of hearing and upon the filing of the notice
with the clerk of court, the motion is deemed made.

(f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been
served with a copy of the notice of hearing within 10 days
after the filing of the counteraffidavit, the levying officer
shall forthwith release the property to the debtor.

{g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds

-of such sale, and (2) make such other orders as may be

proper under the particular circumstances of the case.
Any orders so made may be modified or vacated by the
court or judge granting the same, or by the court in which
the proceedings are pending, at any time during the
pendency of the proceedings, upon such terms as may be
just. '

(h) The Jevying officer in all cases shall retain physical
possession of the property levied upon if it is capable of
physical possession, or in the casc of property not capable
of physical possession, the levy shall remain in full force

- 00 131310
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and effect, pending the final determination of the claim
to exemption. However, no sale under execution shall be
had prior to such final determination unless an order of
the court hearing the claim for exemption shall so
provide.

(i) At such hearing, the party claiming the exemption
shall have the burden of proof. The affidavits and

counteraffidavits shall be filed by the levying officer with

the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the
interests of justice. The affidavit of exemption shall be
deemed controverted by the counteraffidavit and both
shall be received in evidence. Nothing herein shall be
construed to deprive anyone of the right to a jury trial in
any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
manner as in the trial of an action. No findings shall be
required in a proceeding under this section. When the
hearing is before the court sitting without a jury, and no
evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied that sufficient facts are
shown thereby, may make its determination thereon.
Otherwise, it shall order the hearing continued for the
production of other evidence, oral or documentary, or
the filing of other affidavits and counteraffidavits. At the
conclusion of the hearing, the court shall give judgment
determining whetker the claim to.exemption shall be
allowed or not, in whole or in part, {and may give

[Judgment determining ™ the  priorify or division of

832L%&3aa§8@

34
35
36
37
38
39
40

payment between one or more creditors from
nonexempt earnings under the provisions of Section
690.6,fwhich judgment shall be determinative as to the
right of the creditor to have the property taken and held
by the officer or to subject the property to payment or
other satisfaction of his judgment. In such judgment the
court shall make all proper orders for the disposition of
such property or the proceeds thereof.

(3) A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the

00 19tu0 -
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property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise
become final, shall continue to hold such property under
attachment or execution, continuing the sale of any
property held under execution until such judgment
becomes final. However, if a claim to exemption under
Section 690.5% @is allowed by such judgment, the
ebfor e entitied to a release of the earnings so
11 exempted at the expiration of three days, unless
12 otherwise ordered by the court, or unless the levying
13 officer shall have been served with a copy of a notice of
14 appeal from the judgment.
15 (k) When any documents required hereunder are
16 served by mail, the provisions of this code relating to
i 17 service by mail shall be applicable thereto.
R 18 (/) Whenever the time allowed for an act to be done
P 18 hereunder is extended by the court, written notice
R 90 thereof shall be given promptly to the opposing party,

WO =10 Uk LoD -

BRI 81 unless such notice be waived, and to the levying officer.

i e

922 (m) An appeal lies from any judgment under this
93 section. Such appeal to be taken in the manner provided

)
) to read: _:
1o 27  710. (a) Whenever a judgment for the payment of
1

IR S 94 for appeals in the court in which the proceeding is had.
v, L2 SEC g? Section 710 of the Code of Civil Procedure is
P 26 amen :

98 money is rendered by any court of this state against a
99 defendant to whom money is owing and unpaid by this
30 state or by any county, city and county, city or
S 31 municipality, quasi-municipality, district or public
o 3% corporation, the judgment creditor may file a duly
3 23 authenticated abstract or transcript of such judgment
34 together with an affidavit stating the exact amount then
35 due, owing and unpaid thereon and that he desires to
36 avail himself of the provisions of this section in the

37 manner as follows: :
38 1. If such money ; wageés or salary is owing and unpaid
39 by this state to such judgment debtor, said judgment
40 creditor shall file said abstract or transcript and affidavit

i
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with the state department, board, office or commission
owing such money ; wages er salary to said judgment
debtor prior to the time such state department, board,

office or commission presents the claim of such Judgment
debtor therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said
affidavit and shall also note any amounts advanced to the

judgment debtor by, or which the judgment debtor owes’

to, the State of California by reason of advances for
expenses or for any other purpose. Thereupon the State
Controller, to discharge such claim of such judgment
debtor, shall pay into the court which issued such abstract
or transcnptg; his warrant or check payable to said court
the whole or such portion of the amount due such
judgment debtor on such claim, after deducting from
such claim an amount sufficient to reimburse the state
department, board, office or commission for any amounts
advanced to said judgment debtor or by him owed to the
State of California, and efter dedueting therefrom en
ameunt equal te onefhelf or suck greater portion as is
allowed by statute of the United States; of the carnings
owing to the judgment debtor for his persenal services te
the state vrendered at any Hme within 30 days next

the filing of sueh abstraet or ranseript; as will
satisfy in full or to the greatest extent the amount unpaid

‘on said judgment and the balance thereof s, if any, to the

judgment debtor.

- 2. If such money ; wages or salary is owing and unpaid
to such judgment debtor by any county, city and county,
city or municipality, quasi-municipality, district or public
corporation, said judgment creditor shall file said abstract

or transcript and affidavit with the auditor of such

county, city and county, city or municipality,
quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
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{or other official) to discharge such claim of such
judgment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due on such claim of such judgment debtor ; less
an ameunt equel to encfhalf or sueh greater portion as iy
alloewed by statute of the United States; of the carnings of
corporetion to the judgment debter for his personal
sesviees to suek publie body renrdered at any tirre within
30 days next preceding the fling of such absaraet or
transeript; as will satisfy in full or to the greatest extent
the amount unpaid on said judgment and the balance
thereof, if any, to the judgment debtor.

(b} The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of two dollars and
fifty cents ($2.50) to the person or agency with whom the
same is filed.

(c) Whenever a court receives any money hereunder,
it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and

the balance thereof, if any, to the judgment debtor. The

procedure for determining the claim of exemption shall
be governed by the procedure set forth in Section 690.50
of this code, and the eourt rendering the judgment shall
be considered the levying officer for the purpose of that
section.’ .

(d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this

section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
dgency, such governmental agency may pay the amount
of the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing
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with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in said award of the time and place at which the court

which tried the condemnation proceeding will"

determine the conflicting claims to said award. At said
time and place the court shall make such determination
and order the distribution of the money held by the
county clerk in accordance therewith.

(e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word “office”
as used herein does not include any branch or
subordinate office located in a different city.

(f) Nothing in this section shall authorize the filing of

any abstract or transcript and affidavit against : {&} eny
wages; or calary ewing to the Gevernor; Lieutemant
' Seeretary of State; Gentreller; Frensurer; and

Governor;

Astorney General; er 48} any overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Part 10 (commencing with Section
17001) or Part 11 (commencing with Section 23001) of
Division 2 of the Revenue and Taxation Code.

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or;would be, made on account of
4 garnishment under this section, Fer the purpese of this
paregraph; payments from the State Pey Rell Reveolving
Fund shall be deemed payments made from the fund eut
of whiekh mereys to wmeect such peyments were
transferved to said revelving fund:

by 1) In the event the moneys ewingto a yadgment
seetion are for wages or salary; the judgment eredites
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1 shaﬂmml&néerasep&r&teeevera%ﬂ&e&meefﬁiﬂ&g%he

10 Yeu may be entitled to file a claim exempting vour

11 mlﬂyermges&emexeeahen-fﬁeumayseekt-headﬂee
12 eof any attorney or may; within 10 days from the dete your
13 selary or wages were levied upen; deliver an affidavit te
14 the eourt rendering the judgment te exernpt such salary
15 erwages—asproudedmﬁeehe&ﬁ%efﬂae(;edeef
16 Givil Precedure:

17 (!1) This section does not authorize the mt}:ho!dmgaf
18 earnings of a public officer or employee. The earnings of
19 a public officer or employee may be withheld only
20 pursuant to Chapter 2.5 (commencing with Section

91 723.010). .
- Chapter 2.5 (commencing with Section
.010} is added to Title 9 of Part 2 of the Code of Civil
24 Procedure, to read:

26 CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECTION
LAW

8

27 :
28 ¢ '

;’6 Article 1. Definitions

31 723.010. This chapter shall be known and may be
32 cited as the “Employees’ Earnings Protection Law.”

33  723.011. As used in this chapter:
34 (a) “Earnings” means compensation payable by an

35 employer to an employee for personal services.

36 performed by such employee whether denominated as
37 wages, salary, commission, bonus, or otherwise.

38 (b) “Employee” means a public officer and any

39 individual who performs services subject to the control of
40 an employer as to both what shall be done and how it shall

- "W Bwn

|

e i T . W S S S e e SR e e s e eE (P E R EER Y o=



o
a7

ST P T L
~

LA™

-

b

Wm e

- . PR o
— — — — — ot - -~

f:
s

. TR
Lox
" K
R R
R AR

PR

T e T e Ve &

§

[

[

I3

-
. — — — — - L vy

OO0 ~-1 U i I B

BRIV RLEBLBRIRREBE

—23 — - SB 88

be done.

(c) “Employer” means a person for whom an
individual performs services as an employee.

(d) “Judgment” includes a support order.

(e) “Judgment creditor” means the person in favor of
whom a judgment is rendered and includes his
representative. As applied to the state, “judgment
creditor” means the specific state agency seeking to
collect a judgment or tax liability.

() “Judgment debtor” means the person against
whom a judgment is rendered and includes a person from
whom the state is seeking to collect a tax liability.

{(g) “Person” includes an individual, a corporation, a

partnership or other unincorporated association, and a
public entity.

Article 2. General Provisions

723.020. The eamings of an employee shall not be
required to be withheld for payment of a debt by means
of any judicial procedure other than pursuant to the
provisions of this chapter.

723.021. A levy upon the earnings of a judgment
debtor shall be made by an earnings withholding order,
directed to his employer, in accordance with this chapter.

723.022. (a) As used in this section, “withholding
period” means the period which commences on the fifth
day after service of an earnings withholding order upon
the employer and which continues until the first of the
following dates:

(1) The 125th day after the order was served.

~ {2) The date of termination requested by the creditor
or ordered by the court.

(3) The date the employer has withheld the full

amount specified in the order.

(b) Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee

which ends during the withholding period.
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(c) Notwithstanding subdivision (b}, an employer
shall cease withholding pursuant to an earnings
withholding order whenever he is served with a certified
copy of a satisfaction of the Judgment upon which the
order is based.

(d) An employer is not liable for any amounts
withheld and paid over to a judgment creditor pursuant
to an earnings withholding order prior to service upon
the employer of a written notice of termination of such
order or a certified copy of a satisfaction of the judgment
upon which the order is based.

(e) For the purposes of this section, service shall be
deemed complete on the date the paper served is
actually first received at either the branch or office
where the employee works or the office from which he
is paid.

723.023. (a} Except as otherwise provided in this
chapter:

(1) An employer shall comply with the first
withholding order served upon him.

(2) If the employer is served with two or more orders
on the same day, he shall comply with the order issued
pursuant to the judgment first entered. If two or more
orders served on the same day are also based on
judgments entered upon the same day, the employer
shall comply with whichever one of such orders he
selects.

(3) If an earnings w1thhold1ng order is served during
the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

(b) For the purposes of this section, service of an
earnings withholding order shall be deemed complete on
the date it is actually first received at either the branch
or office where the employee works or the office from
which he is paid.

723.024. Each time an emplover makes a deduction
from an employee’s earnings pursuant to an earnings

00 191405 79
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withholding order, he may make an additional deduction
of one dollar (§1) and retain it as a charge for his services
in complying with the earnings withholding order.

793.025. The amount required to be withheld
pursuant to an earnings withholding order shall be paid
to the person specified in the order within 15 days after
each payment of earnings is made to the employee unless
the employer elects to pay in regular monthly payments
made not later than the 15th day of each month. In the
latter case, the initial monthly payment shall include all
amounts required to be withheld from the earnings of the
employee during the preceding calendar month up to
the close of the employee’s pay period ending closest to
the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending
closest to the last day of the preceding calendar month.

793.026. Within 10 days after he receives any payment
pursuant to an earnings withholding order, the judgment
creditor shall send the judgment debtor a receipt for such
payment by first-class mail, postage prepaid. The receipt
shall state the amount of the payment received, the
maximum amount that may be withheld pursuant to the
earnings withholding order, and the total amount
received by the creditor during the period the order has
been in effect. No receipt is required for payments
received pursuant to a withholding order for support.

793.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfied prior to
the end of the withholding period provided in Section
793.022, the judgment creditor, within five days
(Saturday, Sunday, and holidays excepted) of such
satisfaction, shall:

(a) File a satisfaction of judgment in the court which
issued such order; and

(b) Serve a certified copy of such satisfaction on the
judgment debtor’s employer.

723.028. Subject to Section 723.108, after the amount

“stated as owing in the earnings withholding order is paid,
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the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
thit may have accrued since application for the prior
order.

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
period of one year from the date such earnings became
payable. '

10  723.030. (a) A “withholding order for support” is an
11 earnings withholding order to enforce a court order for
12 the support of any person. A withholding order for
13 support shall be denoted 2s such on its face.
14 (b} Notwithstanding any other provision of this
15 chapter: '
16 (1) The restrictions on earnings withholding
17 contained in Section 723.050 do not apply to a
. S 18 withholding order for support. The amount to be
: P 19 withheld pursuant to a withholding order for support
! o ' 20
21
22
23
24
25

000 -1 G e COBD

shall be limited to the amount of the continuing periodic
payments ordered by the court in a prior judgment
except that, upon motion of the judgment creditor, after
notice and hearing and upon good cause shown, the court
may order that the amount to be withheld purstiant to a
| withholding order for support be increased to include

| 96 payment, in whole or in part, of delinquent amounts

. . (K%‘ owing on the prior judgment. (The exemption provided

‘by-Sectipd, 723.05 - applies-to a Wwithholding ordér for!
29 ogég rf.In no cas“éPETlaT‘t'ffé' amount an emplo;.é{
30 withholds pursuant to a withholding order for support
: 31 exceed the amount of earnings payable to the judgment
T . 32 debtor by the employer after deducting all amounts
| 33 required to be withheld by law or by any contract which

34 is not revocable by the employee or at his instance.
35 (2) An employer shall continue to withhold pursuant
36 to a withholding order fcr support until it expires by its

e R 37 terms or the court orders its termination, except that an
" edrnings withrolding 'y | 38 ordér _jssued _pursuani to “SEction 723,030  shall
" ofder fer support e 39 automatically terminate one year after the employee is

e e 40 no longer employed by the employer.
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(3) An employer upon whom a withholding order for
support is served shall withhold and pay over earnings of
the employee pursuant to such order even though he is
already required to comply with another earnings
withholding order.

(4) An; employer shall withhold earnings of an
employee pursuant to both a withholding order for
support and another earnings withholding order
simultaneously./T he amount t¢ be withheld under the ,_
withholding order for suppert shall be” deducted :
‘from‘the earpihgs of the employee; the amounj.fo be
withheld P suant to the other withholding qﬂfb er shall|

13 {then be camputed based o the earnings rermaining aft,

14 ' this deduction,”
_ . 15 (5) An employer shall withhold the cmount of the
Te j o 16 periodic payments specified in the withholding order for

. o support. Where the period provided in the order is

different from the pay period of the employee, the
employer shall prorate the amounts withheld so that the
total amount withheld and paid over to the judgment
creditor for any given period equals the amount required
by the order to be withheld for the same period. The
amounts withheld shall be paid to the person specified in
the order in accordance with Section 723.025.

uybuaut to paragraph {3) and-
to Article 3 (o ommnHCLng with |
Section 723. oso} an
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Arhcle 3. Restnctlons on Earnings Withholding

A = - -

723.050. (a) As used in this section, “nonexempt
earnings” for any workweek means the earnings of the
judgment debtor for that workweek less the sum of all the
followmg

{1} The amount that would be withheld for federal
personal income taxes from the same amount of earnings
of a single person who claims one exemption.

(2} The amount that would be withheld for federal
36 social security taxes from the same amount of earnings if
37 earned during the first ‘#eek of a calendar year by a
: | person subject to withhoiding for that tax.

! . ) 39 {3} The amount that would be withheld for state
40 disability insurance contributions under Sections 984 and
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985 of the Unemployment Insurance Code from the same
amount of earnings if earned during the first week of a
calendar year by a person subject to withholding for that
purpose.

{4} The amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims one exemption.

(3) An amount equal to 30 times the federal minimum
hourly wage prescribed by Section 6(a) (1) of the Fair
Labor Standards Act of 1938 in effect at the time the
earnings are payable.

(b} Except as otherwise provided in Sections 723.030,
723.074, 723.075,} 723.076, and 723.108) the maximum
amount of the earnings of a judgment debtor in any
workweek which can be withheld pursuant to this
chapter shall be computed as provided in this subdivision.
If the nonexempt earnings of the judgment debtor for the
workweek are less than twenty dollars ($20), nothing
shall be withheld. If the nonexempt earnings of the
judgment debtor for the workweek are twenty dollars
{$20) or more, ten dollars ($10) plus 25 percent of the
nonexempt earnings in excess of twenty dollars ({$20)
shall be withheld. Where the nonexempt earnings of the
judgment debtor for the workweek are twenty dollars
($20) or more, if the amount computed under this
subdivison is not a multiple of one dollar ($1), fractional
amounts less than one-half dollar ($0.50) shall be
disregarced and fractional amounts of one-half dollar
($0.50) or more shall be rounded upward to the next
higher whole dollar.

(c) The Judicial Council shall prescribe by rule the
method of computing the amount to be withheld in the
case of earnings for any pay period other than a week,
which method shall be substantially equivalent in effect
to that prescribed in subdivision (b).

(d} The Judicial Council shall prepare withholding
tables for determining the amount to be withheld from
the earnings of employees for representative pay periods.
The tables may prescribe the amounts to be withheld
according to reasonable earnings brackets. The tables
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prepared by the Judicial Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld.

723.051. The portion of his earnings which a judgment
debtor proves is essential for the support of himself or his
family is exempt from levy under this chapter unless the
debt is incurred for personal services rendered by any
employee or former employee of the judgment debtor.
This standard recognizes that the exemption provided by
Section 723.050 should be adequate, except in rare and
unusual cases, to provide the amount essential for the
support of the judgment debtor or his family. This
standard also recognizes that the exemption provided by
Section 723.050 may not be adequate, for example, in
cases where there are a large number of members of the
judgment debtor’s family who are dependent upon his
earnings for their support. Neither the judgment debtor’s
accustomed standard of living nor a standard of living
“appropriate to his station in life” is the criterion for

measuring the debtor’s claim for standard ‘of liviDg: s

Tife” is_the-tTiterion for

a 2 for" His #ration” i
imn;ea@_mgm&'

) far éxemption under this

Article 4. Earnings Withholding Orders
. for Taxes
723.070. As used in this article:
{a) “State” means the State of California and includes
any officer, department, board, or agency thereof.
~ {b) “State tax liability” means a liability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 9001, 10111, 16071, 18906, 26191, 30341,
or 32365 of the Revenue and Taxation Code or (2) a
notice of levy pursuant to Section 1755 of the
Unemployment Insurance Code or (3) a notice or order
to withhold pursuant to Section 6702, 7851, 8952, 10051,
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11451, 16101, 18817, 26132, 30311, or 32381 of the Revenue
and Taxation Code.

723.071. This chapter shall not limit the state’s right to
collect a state tax liability except that no levy upon
earnings of an employee held by an employer shall be
effective unless such levy is made in accordance with the
provisions of this chapter and the methods of collection
referred to in subdivision (b) of Section 723.070 may not
be used to require an employer to withhold earnings of
an employee in payment of a state tax liability.

723.072. (a) A “withholding order for taxes” is an
earnings withholding order issued pursuant to this article
to collect a state tax liability and shall be denoted as a
withholding order for taxes on its face.

(b} A withholding order for taxes may omy be issued
where:

(1) The existence of the state tax liability appears on
the face of the taxpayer’s return, including a casc where
such tax liability is disclosed from the taxpayer’s return
after errors in mathematical computations in the return
have been corrected; or

(2) The state tax liability has been assessed or
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had available an opportunity to have
the proposed assessment or determination reviewed by
appropriate administrative procedures, whether or not
he took advantage of that opportunity.

{¢) In any case where a state tax liability has been
assessed or determined prior to January 1, 1974, and the
state determines that the requirements of subdivision (b)
may not have been satisfied, the state may send a “Notice
of Proposed Issuance of Withholding Order for Taxes™ to
the taxpayer at his last-known address by first-class mail,
postage prepaid. The notice shall advise the taxpayer that
he may have the assessment or determination reviewed
by appropriate administrative procedures and how he
may obtain such a review. If the taxpayer is sent such a
notice and requests such a review within 30 days from the

00 192y 1M
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date the notice was mailed to him, the state shall provide
appropriate administrative procedures for review of the
assessment or determination and shall not issue the
withholding order for taxes until the administrative
review procedure is completed. If the taxpayer is sent
such a notice and does not request such a review within
30 days from the date the notice was mailed to him, the
state may issue the withholding order for taxes.

{d) A withholding order for taxes may be issued
whether or not the state tax liability has been reduced to
judgment.

723.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and
proceedings concerning a withholding order for taxes.

723.074. (a) The state may itself issue a withholding
order for taxes under this section to collect a state tax
liability. The order shall specify the maximum amount
that may be withheld pursuant to the order (unpaid tax
liability including any penalties, accrued interest, and
costs).

{(b) The amount to ber, withheld by the employer
pursuant to an order issued under this section shall be the
amount required to be withheld pursuant to subdivision
{c) or such lesser amount as is specified in the order.

{¢) Unless a lesser amount is specified in the order, the
amount to be withheld pursuant to an order issued under
this section is two times the maximum amount that may
be withheld under Section 723.050, except that the state
may require that ten dollars ($10) be withheld if (1) the
taxpayer’s nonexempt earnings (as defined in Section
723.050) are twenty dollars ($20) or more but less than
thirty dollars ($30) or (2) the amount of the taxpayer’s
earnings is sufficient that a portion of his earnings would
be withheld pursuant to Section 18806 of the Revenue
and Taxation Code if such earnings were subject to
withholding under that section but the amount of his
earnings is not sufficient to permit withholding under

- Section 723.050. In determining whether the earnings are

sufficient so that a portion of the earnings would be
withheld pursuant to Section 18806 of the Revenue and

i
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Taxation Code, the table issued under that section
applicable to a single person without allowance for
additional exemptions shall be used. The state shall
prepare withholding tables for determining the amount
to be withheld from the earnings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets.
The tables shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld.

723.075. (a) This section applies to any withholding
order for taxes issued under this acticle.

{b) Together with the withholding order for taxes, the
state shall serve upon the employer an additional copy of
the order and a notice informing the taxpayer of the
effect of the order and of his right to hearings and
remedies provided in this chapter. Within five days from
the date of service, the employer shall deliver to the
taxpayer a copy of the order and the notice, except that
immediate delivery shall be made where a jeopargdy
withholding order for taxes has been served. If the
taxpayer is no longer employed by the employer and the
employer does not owe him any earnings, the employer
is not required to make such delivery.

(c) The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state.

{d) After the state has made its determination under
subdivision (c), the taxpayer may file a claim of
exemption to claim the exemption provided by Section
723.051, in the manner provided in Section 723.103, with
a court of record in his county of residence. No fee shall
be charged for filing such claim of exemption. After
hearing, the court may modify the withholding order for

‘Ill\lllllllIllllllIIIIIIllllllll..ﬂl'llﬂ‘lllll"lllllllll.

—

- o0 19260 1w



s

018

Yot et ot et ot
W GO BD = O OO0 =1 U G D

SEEIALHRXBELSBRIVRESL

o AOE =

—4 LUTHOR'S PROOF
1 1 KX) ,&UG 2 2 n77

g this proat

prepske Merk TR OETL
AUTNOF. N vigh On .‘.‘n.' 'tilgnn'-
Answer I and veith nrigino

peturn this P

— 33— SB 88

taxes previously issued, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

723.076. {(a) A withholding order for taxes may be
issued pursuant to this section requiring the employer of
the taxpayer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to
an order issued under Section 723.074.

{b) The state may, at any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax liability.

(c) The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the application.

(2) A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application. '

(d) Upon the filing of the application, the court shall
immediately set the matter for hearing and the court
clerk shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing,

(e) After hearing, the court shall issue a withholding
order for taxes which shall require the taxpayer’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.050.

(f) The state may issue a temporary earnings holding
order, which shall be denoted as such on its face, in any
case where the state intends to apply for withholding
order for taxes under this section and has determined
that the collection of the state tax liability will be
jeopardized in whole or in part if the temporary earnings
holding order is not issued. The temporary earnings
holding order shall be directed to the taxpayer’s

a0 1220 4
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employer and shall require him to retain in his possession
or under his control all or such portion of the earnings of
the taxpayer then or thereafter due as is specified in the
order. Together with the temporary earnings holding
order, the state shall serve upon the employer an
additional copy of the order and a notice informing the
taxpayer of the effect of the order and of his right to
remedies provided in this chapter. Upon receipt of the
order, the employer shall deliver to the taxpayer a copy
of the order and notice. If the taxpaver is no longer
employed by the emplover and the employer does not
owe him any earnings, the employer is not required to
make such delivery. The temporary earnings holding
order expires 15 days from the date it is served on the
employer unless it is extended by the court on ex parte
application for good cause shown. If a temporary earnings
holding order is served on an employer, the state may not
thereafter, for a period of six months, serve on the same
employer another temporary earnings holding order for
the same employee unless the court for good cause shown
otherwise orders. Sections 723.153 and 723.154 apply to
temporary earnings holding orders issued under this

section.
723.077.

earnings pursuant to any prior order except / “altha
for support; When an employer is

{a)} Subject to subdivision (b), an employer
upon whom a withholding order for taxes is served shall
withhold and pay over earnings of the employee
pursuant to such order and shall cease to withhold

requlred to cease withholding earnings pursuant to a
prior order, he shall notify the judgment creditor who
obtained the prior order that a supervening withholding
order for taxes is in effect.

{b) An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect, and, in such
case, the subsequent withholding order for taxes is

ineffective.

723.078.

¥
|

(a) Except as provided in subdivision (b),

o0
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the employer shall not withhold pursuant to a
withholding order for taxes from earnings of the
employee payable for any pay period of such employee
that ends prior to the fifth day after service of the order.

(b) A “jeopardy withholding order for taxes,” which
shall be denoted as such on its face, is a withholding order
for taxes that requires that the employer withhold
pursuant to the order from earnings due to the employee
at the time of service of the order on the employer and
from earnings thereafter due. A jeopardy withholding
order for taxes may be issued only where the state has
determined that the collection of a state tax liability will
be jeopardized in whole or in part by delaying the time
when withholding from earnings commences.

(c) An employer shall continue to withhold pursuant
to a withholdirig order for taxes until the amount
specified in the order has been paid in full or the order
is withdrawn, except that the order shall automatically
terminate one year after the employee is no longer
employed by the employer. The state shall promptly
serve on the employer a notice terminating the
withholding order for taxes if the state tax liability for
which the withholding order for taxes was issued is
satisfied before the employer has withheld the full
amount specified in the order, and the employer shall
discontinue withholding in compliance with such notice.

723.079. No receipt need be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding
order for taxes unless the taxpayer has requested in
writing that he be sent receipts for such amounts.

723.080. Service of a withholding order for taxes or of
any other notice or document required under this
chapter in connection with a withholding order for taxes
may be made by first-class mail, postage prepaid, or by
any authorized state employee. Service of a withholding
order for taxes is complete when it is received by the
employer. Service of, or the providing of, any other
notice or document required to be served or provided
under this chapter in connection with a withholding
order for taxes is complete when the notice or document

o0 19235 143
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is deposited in the mail addressed to the last known
address of the person on whom it is served or to whom
it is to be provided.

723.081. Except for the forms referred to in Section
723.076, the state shall prescribe the form of any order,
notice, or other document required by this chapter in
connection with a withholding order for taxes
notwithstanding Sections 723.100 and 723.120, and any
form so prescribed is deemed to comply with this
chapter.

793.082. No review of the taxpayer’s tax liability shall
be permitted in any court proceedings under this
chapter.

723.083. If the state determines that a withholding
order for taxes has been issued in error or that there is no
tax liability, the state may refund to the employee any
amounts deducted by his employer pursuant to Section
723.024. g

723.084. Where a warrant, notice of levy, or notice or
order to withhold (referred to in subdivision (b) of
Section 723.070) is served on the employer, it shall be
deemed to be a withholding order for taxes if the form
provides notice on its face that it is to be treated as a
withholding order for taxes as to any earnings that are
subject to the provisions of this chapter.

. Article 5. Procedure for Issuance of
Earnings Withholding Orders

723.100. Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice
and procedure in proceedings under this chapter except
for the state’s administrative hearings provided by
Article 4 (commencing with Section 723.070).

723.101. (a) Service under this chapter shall be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative.

an 19215
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(b) Notmthstandmg Section 1032.6, except as
provided in subdivision (¢}, a judgment creditor is not
entitled to the costs of service under this chapter which
exceed the cost of service by certified mail with return
receipt requested.

{e) If the employer of the judgment debtor refuses to
accept service by registered or certified mail, the cost of
service by personal delivery may be recovered from the
judgment debtor.

(d) Where the employer of the judgment debtor
refuses to accept service by mail of an earnings
withholding order and the = judgment creditor
subsequently serves such order by personal delivery and
his order is denied effect because an intervening order
has been given effect, upon application of the judgment
creditor, the court which issued the judgment creditor
his original earnings withholding order shall make a
special order directed to the employer to cease
withholding under the intervening order and to comply
with the original order. In these circumstances, for the
purposes of Section 723.022, service of the original order
shall be deemed complete on the date of service of the
special order directing the employer to comply with the
original order.

723.102. A judgment creditor may apply for the
issuance of an earnings withholding order by filing an
application, in the form prescribed by the Judicial
Council, with the clerk of the court which entered the
judgment pursuant to which the earnings withholding
order is sought. Within five days {Saturday, Sunday, and
holidays excepted) after the filing of the application, the
court clerk shall issue an ‘earnings withholding order in
the form prescribed pursuant to Sections 723.120 and
723.125.

723.103. (a) The judgment creditor shall serve upon
the designated emplover all of the following:

(1) Two copies of the carnings withholding order.

(2) The form for the employer’s return.

(3) Notice to employee of earnings withholding order
in the form prescribed pursuant to Sections 723.120 and

ar 192130 132
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723.122.

{b) At the time he makes service pursuant to
subdivision (a}, the judgment creditor shall provide the
employer with a copy of the employer’s instructions and
withholding tables referred to in Section 723.127. The
Judicial Council may adopt rules prescribing the
circumstances when compliance with this subdivision is
not required.

(c) An earnings withholding order served upon the
employer more than 45 days after its date of issuance is
ineffective.

723.104, Any employer who is served with an earnings
withholding order shall:

(a) Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withholding order within five days from the
date of service. If the judgment debtor is no longer
employed by the employer and the employer does not
owe him any earnings, the employer is not required to
make such delivery.

(b) Complete the employer’s return on the form
provided by the judgment creditor and mail it by
first-class mail, postage prepaid, to the judgment creditor
within 15 days from the date of service uniess a longer
period is specified by the judgment creditor. If the
earnings withholding order is ineffective, the employer
shall state in his employer’s return that he is not
complying with the order for this reason and shall return
the order to the judgment creditor with the employer’s
return. _

723.105. (a) A judgment debtor may claim an
exemption under this chapter if:

(1) No prior hearing has been held with respect to the
earnings withholding order; or

(2) There has been a material change in
circumstances since the time of the last prior hearing on
the earnings withholding order.

(b) A claim of exemption shaill be made by filing with
the court clerk an original and one copy of (1) the
judgment debtor’s claim of exemption and (2) if he

05 193145 35
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claims the exemption provided by Section 723.051, his
financial statement.

(c) Forthwith upon the filing of the claim of
exemption, the court clerk shall send to the judgment
creditor by first-class mail, postage prepaid, all of the
following:

{1) A copy of the claim of exemption.

(2) A copy of the financial statement if there is one.

(3) A notice of claim of exemption, stating that the
claim of exemption has been filed and that the earnings
withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in
the claim of exemption, unless a notice of opposition to
the claim of exemption is filed with the court clerk by the
judgment creditor within five days (Saturday, Sunday,
and hqudg%smgxcciggﬁeﬂgl after the date of thefilingdof the

o dion

16
17 notice of claim of exemption.

(d) A judgment creditor who desires to contest a claim
of exemption shall, within five days (Saturday, Sunday,
and holidays excepted) after the date of the mailing of

~ the notice of claim of exemption, file with the court clerk
a notice of opposition to the claim of exemption.

(e) If the court clerk does not receive a notice of

opposition within the five-day period, he shall send to the

employer by first-class mail, postage prepaid, one of the

following:

(1) A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings
was claimed to be exempt.

(2) A modified earnings withholding order which
reflects the amount of earnings claimed to be exempt in
the claim of exemption if only a portion of the judgment
debtor’s earnings was claimed to be exempt.

(f) If a notice of opposition to the claim of exemption
is filed with the court clerk within the five-day period, the
court clerk shall set the matter for hearing, which hearing
shall be held within 15 days after the date the notice of
opposition is filed. The court clerk shall send a notice of
the time and place of the hearing to the judgment debtor
and judgment creditor by first-class mail, postage

- 00 182180 158
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prepaid. The notice shall be deposited in the mail at least
10 days before the day set for hearing.

{g) If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk

" shall promptly send by first-class mail, postage prepaid, to

the employer of the judgment debtor (1) a copy of the

modified earnings withholding order or (2) a notice that

the earnings withholding order has been terminated. The

court may order that the earnings withholding order be

;lermxnated as of a date which precedes the date of
earin

(h) C%x_&mdm&sm 723.106, if’ the
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earnings withholding order is terminated by the court,
unless the court otherwise orders or unless there is a
material change of circumstances since the time of the
last prior hearing on the earnings withholding order, the
judgment creditor may not apply for another earnings
withholding order directed to the same employer with
respect to the same judgment debtor for a period of 125
days following the date. of service of the earnings
withholding order or 60 days after the date of the
termination of the order, whichever is later.

(i) Ifanemployer has withheld and paid over amounts
pursuant to an earnings withholding order after the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the judgment creditor.
If the employer has withheld amounts pursuant to an
earnings withholding order after termination of the order
but has not paid over such amounts to the judgment
creditor, the employer shall pay over such amounts to the

ud ment debt SN S ——

a) As used’ in ‘thjs section, “eaPnipgs”)
includes._all compensation {whether denominate

wages sal comimission, bonus, tips,“sg otherwise) for
Jpersonal services.perforraed by an emp
paid or payable by muployer or by any othi

(b)> Where a judgmenfdebtor has earnings fromwore

than one Suurce, an earmngs Wrthholdmg order may be
issu dxrected)
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f;o one employer. An order may be issued under
hsection only by a court in the manner prescrib
suhdivisions (d), (&), (f), and {(g).

(¢} An employer shall not be requlred to
pursuant to this section an amount in excess of the lessej
of eitherqf the following:

(1) The'wymount of earnings payable tg'the Judgmer&
debtor by the employer after deducng all amoun
required to be Withheld by law or by ghy contract whic
is not revocable By the employee oy at his instance.

(2) An amounf\ equal to tha#t which would
permitted to be withheld if the total earnings of th
debtor from all sourcss werefused in computing th
amount that is permitted to pe withheld under Sectio
723.050.

(d) A judgment creditgf ypay, at any time, request 3
hearing to prove that jhe Jwdgment debtor receive
earnings from more fhan one source and that the
 judgment creditor shopild be grarged an order requiring
one employer to wighihold a greaker amount from the
earnings payable by£hat employer than he would have to
withhold were he #he judgment debfqr’s only source of
earnings. The reghiest shall set out the fycts on which thef
judgment credithr’s claim is based. The ¥equest shall be
made to the cglirt to which application i§ made for the
earnings withfolding order.

(e) The gpurt shall set the matter for hgaring after
receiving thfe written request together with An affidavit
stating thaf the judgment creditor has served‘a copy of
the requgst for hearing in the manner pro\ided in
Section P23.101. The court clerk shall send a notick of the
time anfl place of the hearing to the judgment debfyr and
the judgment creditor by first-class mail, postage préﬁiu'd.

of
3
4
5
6
7
8
9

.......

The pbtice shall be deposited in the mail at least 10 ays
befoye the day set for the hearing.

( The judgment creditor has the burden of proof on
37} thgfissue of his right to have a greater amount mthheﬁd
38:by one employer pursuant to this section. Upon
39 ‘getermining that the judgment creditor is entitled to an’
40 Oider requiring an employer to w1thhcld a greater.
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méuntfrom the judgment debr figs than
emplgyer would have jmd to withh were he the
judgent debtor’s only$ource of ear s, the court sha

e an appropriat# order. ,

(g) The hear off provided ¢ this section mgy be
combined with/d hearing upder Section 723.105¢ If an
earnings with oldmg ordep/has previously bg ‘issued

under this g€ction, the cglirt, after hearingAieid at the

request oF either the j Agment debtor ogAhe Judgmen
creditgs; may modify #he prior order, apf the clerk shg
prorgfbtly send a Jopy of the reyifed order to fhg

eggbloyer of thejudgment. dehiaf.k
bstage prepaid]
723.10]. No findings shall be requu'ed in court
proceedings under this chapter.
723.104.- If an employer withholds ¢ earnings pursuant

T7 to an earnings withholding order, the judgment creditor

18
19

3%&3%@23%388838&&8&858

who obtained such withholding order may not serve
another withholding order on the same employer
requiring him to withhold earnings of the same employee
during the 10 days following the expiration of the prior
earnings withholding order.

Article 6. Forms; Employer’s In:structions;
Withholding Tables

723.120. The Judicial Council shall prescribe the form
of the applications, notices, claims of exemption, orders,
and other documents required by this chapter and only
such forms may be used to implement this chapter. Any
such form prescribed by the Judicial Cotmcll is deemed
to comply with this chapter.

" 723.121. The “application for issuance of earnings
withholding order” shall be executed under oath and
shall include all of the following:

(a) The rame and last known address of the judgment
debtor and, if known, his social security number.

(b) The name and address of the judgment creditor.

(c) The court where the judgment was entered and
the date the judgment was entered.
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(d) The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued items,
less partial satisfactions, if any. Where a withholding
order for support is sought, the application shall state the
amount of the periodic payments required by the
judgment to be made to the judgment creditor.

(e) The name and address of the employer to whom
the order will be directed.

(f) The name and address of the person to whom the

withheld money is to be paid.

{g) The name and address of the person designated by
the judgment creditor to receive notices.

(h) A statement that the applicant has no information
or belief that the indebtedness for which the order is
sought has been discharged by a discharge granted to the
judgment debtor under the federal Bankruptey Act or
that the prosecution of the proceeding has been stayed in
a proceeding under the federal Bankruptcy Act.

723.122. The *“notice to employee of earnings
withhalding order” shall inform the judgment debtor of
all of the following; “

{a) The court has ordered the named employer to
withhold from the earnings of the judgment debtor the
maximum amounts allowed by law, or such other
amounts as are specified in the order, and to pay these
amounts over to the person specified in the order in
payment of the judgment described in the order.

(b) The maximum amounts allowed by law to be
withheld pursuant to Section 723.050 on illustrative
amounts of earnings. |

{c} No amount can be withheld from the earnings of
a judgment debtor (1) for'a debt which he can prove has
beén discharged by a discharge granted to him under the
federal Bankruptey Act or (2) where he can prove that

further proceedings for the collection of such debt have

been stayed in a proaceeding under the federal
Bankruptcy Act.

(d) No amount can be withheld from the earnings of
a judgment debtor which he can prove is essential for the
support of himself or his family.
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(e) If a judgment debtor wishes a court hearing to
prove that amounts should not be withheld from his
earnings, he shall file with the clerk of court two copies
of the “judgment debtor’s claim of exemption,” and, in
addition, if he claims the exemption referred to in
paragraph (d), he shall also file with the clerk two copies
of the “judgment debtor’s financial statement.” The
notice shall also advise the judgment debtor that the
claim of exemption form and the financial statement
form may be obtained at the office of any clerk of a trial

court. The clerk of each trial court shall have the forms -

available at his office.

723.123. The “judgment debtor’s claim of exemption”
shall be executed under oath. Where the judgment
debtor claims the exemption provided by Section 723.051,
his claim of exemption shall indicate how much he
believes should be withheld from his earnings each pay
period by his employer pursuant to the earnings
withholding order. '

723.124. The “judgment debtor’s financial statement™
shall be executed under cath and shall include all of the
following information: .

(a) Name, age, and relationship of all persons
dependent upon judgment debtor’s income.

{(b) All sources of the judgment debtor’s earnings and
other income and the amounts of such earnings and other
income.

{c) All sources and the amounts of earnings and other
income of the persons listed in subdivision {a).

(d) A listing of all assets of the judgment debtor and
of the persons listed in subdivision (a) and the value of
such assets.

" {e) Al outstanding obligations of the judgment
debtor.

{f) Any extraordinary prospective expenses that
would justify a reduction in the amount of earnings that
would otherwise be withheld pursuant to Section 723.050.

(g) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
subdivision (a).
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793.125. The “earnings withholding order” shall
include all of the following:

(a) The name and address of the judgment debtor
and, if known, his social security number.

{b) The name and address of the employer to whom'
the order is directed.

(c) The court where the judgment was entered, the
date the judgment was entered, and the name of the
judgment creditor.

(d) Except for a withholding order for support, the
maximum amount that may be withheld pursuant to the
order (the amount of the judgment, plus additional
accrued items, less partial satisfactions, if any).

(e) A description of the withholding period and an
order to the employer to withhold from the earnings of
the judgment debtor the amount required by law to be
withheld or the amount specified in the order, as the case
may be, during such peried. ‘

() An order to the employer to pay over to the
judgment creditor or his representative at a specified
address the amount required to be withheld pursuant to
Lhe hc:rder in the manner and within the times provided

y law. .

{g) An order that the employer fill out the
“employer’s return” and return it by first-class mail,
postage prepaid, to the judgment creditor or his
representative at a specified address within 15 days after
service of the earnings withholding order. _

(h) An order that the employer deliver to the
judgment debtor a copy of the earnings withholding
order and the “notice to employee of earnings
withholding order” within five days after service of the
earnings withholding order; but, if the judgment debtor
is no longer employed by the employer and the employer
does not owe him any earnings, the employer is not
required to make such delivery.

(i} The name and address of the person designated by
‘the judgment creditor to receive notices.

793.126. (a) The “employer’s return” shall be
executed under oath. The form for the return provided

-
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to the employer shall state all of the following
information:

(1) The name and address of the person to whom the
form is to be returned.

{2) A direction that the form be mailed to such person
by first-class mail, postage prepaid, no later than 15 days
after the date of service of the earnings withholding
order.

(3) The name and address of the judgment debtor
and, if known, his social security number.

(b} In addition, the employer’s return form shall
require the employer to supply all of the following
information:

(1) Whether the judgment debtor is now employed by
the employer or whether the employer otherwise owes
him earnings. _

(2) If the judgment debtor is employed by the
employer or the employer otherwise owes him earnings,
the amount of his earnings for the last pay period and the
length of this pay period.

(3) Whether the employer is presently required to
comply with a prior earnings withholding order and, if so,
the name of the judgment creditor who secured the prior
order, the court which issued such order, the date it was
issued, the date it was served, and the expiration date of
such order.

(4) If the employer elects to make payments to the
judgment creditor monthly as authorized under Section
723.025, a statement that the employer has made such
election.

723.127. (a) The Judicial Council shall prepare
“employer’s instructions™ for employers and revise or

supplement these instructions to reflect changes in the

law or rules regulating the withholding of earnings.

(b} Except to the extent that they are included in the
forms required to be provided to the employer by the
judgment c.editor, the Judicial Council shall publish the
employer’s instructions and the withholding tables
adopted pursuant to Section 723.050. The Judicial Council
may impose a charge for copies sufficient to recover the

o« WL e
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Article 7. Administration and Enforcement

723.150. The Judicial Council shall adopt rules for the
administration of this chapter, including rules
prescribing the pay period or periods to which various
forms of prepaid or deferred earnings are to be allocated
and the method of computing the amount to be withheld
from such forms of earnings under Section 723.050.

723.151. The Judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 US.C. Secs. 1671-1677),
including, but not limited to:

(a) Representing and acting on behalf of the state in

relation to the Administrator of the Wage and Hour

Division and his representatives with regard to any
matter relating to, or arising out of, the application,

interpretation, and enforcement of the laws of this state

regulating withholding of earnings.

{b) Submitting to the Administrator of the Wage and
Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state. .

{c)} Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding laws of this state
which he may request.

723.152. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the judgment creditor,
the employer is guilty of a misdemeanor.

723.153. (a) No employer shall defer or accelerate |
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any payment of earnings to an employee with the intent
to defeat or diminish the creditor’s rights under an
earnings withholding order issued pursuant to the
procedures provided by this chapter.

(b) If an employer violates this section, the judgment
creditor may bring a civil action against the employer to
recover the amount that would have been payable to the
judgment creditor pursuant to this chapter had the
employer not violated this section. The remedy provided
by this subdivision is not exclusive.

723.154. {a) If an employer fails to withhold or to pay
over the amount he is required to withhold and pay over
pursuant to this chapter, the judgment creditor may
bring a civil action against such employer to recover such
amount. The remedy provided by this subdivision is not
exclusive.

(b} Notwithstanding subdivision {a), an employer
who complies with any written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter is not subject to any civil or
criminal liability for such compliance unless he has
actively participated in a fraud.

723.155. An employer is not subject to any civil
liability for failure to comply with subdivision (b) of
Section 723.075 or subdivision {a) of Section 723.104.

723.156. The fee for filing an application for an
earnings withholding order under Section 723.102 is two

dollars ($2). No other filing fees may be charged under
this chapter.

echion 15408 of the Finap#ial Code is
? to read:
486. The shargf and certificatesfor funds receiv
embers of ap# credit union and all the accumulgdon
én such sharep/ind certificates afe exempt from
execution epé preeeeémgs ----- :
amount pfene thousand § h-u-néred
the eppent prowded der Sec&ons 690,7 2nd 690.7; %
ﬁe (IS L) - v -

EC. 13. Sectlon 300 of the Labor Code is amended to

0 9230 4
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300. (a) As used in this section, the phrase
“assignment of wages” includes the sale or assignment of,
or giving of an order for, wages or salary.

(b) No assignment of ; er exder for wages or salary,
earned or to be earned, shall be is valid unless alf of the
following conditions are satisfied :

{a) Suek (1) The assignment is contained in a
separate written instrument, signed by the person by
whom the seid wages or salary have been earned or are
to be earned, and identifying specifically the transaction
to which the assignment relatess and .

b (2} Where sueh the assignment ef; er order for
wages or salary is made by a married person, the written
consent of the husband or wite spouse of the person
making sueh the assignment er erder is attached to sueh
the assignment er erder; and. No such consent is
required of any married person (i) after entry of a

Jjudgment decreeing his legal separation from his spouse
or (if) if the married person and his spouse are living
separate and apart after entry of an interlocutory
Judgment of dissolution of their marriage, if a written
statement by the person making the assignment, setting
forth such facts, is attached to or included in the
assignment. .

{e} (3) Where sueh the assignment or erder for wages
er salary is made by a minor, the written consent of a
parent or guardian of sueh the minor is attached to sueh
order er the assignment ; end .

4> (4) Where sueh the assignment of er erder for
wages or salary is made by a person who is unimarried or
who is an adult or who ic both unmarried and adult, a
written statement by the person making suwek the
assignment er erder , setting forth such facts, is attached
to or included in sueh the assignment er exders.

{e} (5) No other assignment er erder exists in
connection with the same transaction or series of
transactions and a written statement by the person
making sueh the assignmient er erder to that effect; is
attached therete to or 1i'ncluded thereis: and in the

o0 iUy 1N
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8 (6) A copy of sueh en the assignment e order and
of the written statement provided for in subdivision {d}
hereef paragraphs (2), (4), and (5), authenticated by a
notary public, shell have been is filed with the employer,
accompanied by an itemized statement of the amount
then due to the assignee s

(?')prmded—tha-ta-tsueh&me At the Hme the
assignment is filed with the employer, no other
assignment er erder for the payment of any wages or
salery of the employee is subject to payment; and no
attachment or levy on execution earnings w;tbbo]dmg
orderagainst said hiswages or salary is in force. Any valid
assignment; when filed in aceordanee with the provisions

eeﬁtﬁnedherem-shaﬂh&vepﬂeﬁt-ymfhrespeettew_

subsequently filed assignment or order or

WWM%MWW&WV

to assizn or collect wages or salary shall be revoeable at
any Hme by the maker thereof

(c) A valid assignment of wages in effect at the time
an earnings mthbo]dmg order is served suspends the
operation of the earnings withholding order until after
the end of the pay period during which the earnings
withholding order is served. Thereafter the employer

shall withhold from the employee’s wages or salary

pursuant to the earnings withholding order without
regard to whether the assignment remains in effect.

(d) Under any assignment of ; er exrder for wages e»
selery to be earmed , 4 sum not to exceed 50 per centum
of the assignor’s wages or salary ; and not te execed 25 per

: upen the

m%eleermp&rtbylml&b&r—shallbe

withheld by, and be collectible from, the assignor’s

eanlmployer at the time of each payment of such wages or
salary.

(e) The employer shall be is entitled to rely upon the

statements of fact in the written statement provided for

in subdivisions {d) and {et+ hereof paragraphs (2), (4),

- o} IWrRe M
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1 and (5) of subdivision (b), without the necessity of
2 inquiring into the truth thereof, and the employer shall
3 incur no liability whatsoever by reason of any payments
4 made by him to an assignee under any assignment er
5 erdes; in reliance upon the facts so stated.
6 (P An assignment of wages to be earned is revocable
7 atany time by the maker thereof Any power of attorney
8 to assign or collect wages or salary is revocable at any
9 time by the maker thereof No revocation of such an
10 assignment or power of attorney is effective as to the
11 employer until he receives written notice of revocation
12 from the maker. )
13  (g) No assignment of er erder for wages or salary,
14 earned or to be earned, shall be is valid under any
15 circumstances if the wages or salary earned or to be
16 earned are paid under a plan for payment at a central
17 place or places established under the provisions of
18 Section 204a ef this cede.
19 (k) This section skell does not apply to deductions
20 which the employer may be requested by the employee
21 to make for the payment of life, retirement, disability or
22 unemployment insurance premiums, for the payment of
23 taxes owing from the employee, for contribution to funds,
24 plans or systems providing for death, retirement,
25 disability, unemployment, or other benefits, for the
26 payment for goods or services furnished by the employer
27 to the employee or his family at the request of the
28 employee, or for charitable, educational, patriotic or
29 similar purposes.

f L1 30 SEC. !’ Section 2929 of the Labor Code is amended
e O read:

32 2929. (a) As used in this section:

33 (1) “Garnishment” means any judicial procedure
34 through which the wages of an employee are required to
35 be withheld for the payment of any debt. For the
36 purposes of this section, ‘garnishment” includes the
37 withholding of the wages of an employee pursuant to an
38 earnings withholding order for taxes issued pursuant to
39 Article 4 {commencing with Section 723.070) of Chapter
40 2.5 of Title 9 of Part 2 of the Code of Civil Procedure, and

o 19ER0 104
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the withholding of wages pursuant to such an order shall
be deemed to be a garnishment for the payment of &
Jjudgment for the purposes of subdivision (c).

x
o

i3

{2) “Wages™ has the same meaning as that term has

under Section 200.

{b) No employer may discharge any employee by
reason of the fact that the garnishment of his wages has
been threatened.

(¢) No employer may discharge any employee by

reason of the fact that his wages have been subjected to
garnishment for the payment of one judgment. o

(d) An earnings withholding order issued pursuant to | :
Section 723.030 of the Code of Civil Procedure (support = =
order) shall be considered a garnishment for the-

payment.of one judgment for the purposes of this section.
(e) A provision of a contract of employment that-

provides an employee with less protection than is
provided by this subdivisien subdivisions (b) and (¢} is
ageinst public policy and void.

+e> () Unless the employee has greater rights under

the contract of employment, the wages of an emaployee .
who i5 discharged in violation of this section shall.

continue until reinstatement notwithstanding such

discharge, but such wages shall not continue for more -

than 30 days and shall not exceed the amount of wages
earned during the 30 !calendar days immediately
preceding the date of the levy of execution upon the
employee’s wages which resulted in his discharge. The
employee shall give notice to his employer of his
intention to make a wage claim under this subdivision
within 30 days after being discharged; and, if he desires
to have the Labor Commissioner take an assignment of
his wage claim, the employee shall file a wage claim with
the Labor Commissioner within 60 days after being
discharged. The Labor/ Commissioner may, in his
discretion, take assignineat of wage claims under this
subdivision as provided for in Section 96. A discharged

~ employee shall not be permitted to recover wages under

this subdivision if a criminal prosecution based on the
same discharge has been commenced for violation of

-
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1 Section 304 of the Consumer Credit Protection Act of
2 1968 (15 US.C. Sec. 1674).

3 &+ (g) Nothing in this section affects any other rights

; 4 the employee may have against his employer.
. Lo 5 4e} (h) This section is intended to aid in the
6 enforcement of the prohibition against discharge for
: 7 garnishment of earnings provided in the Consumer
, -8 Credit Protection Act of 1968 (15 U.S.C. Secs. 1671-1677)
. 9 and shall be interpreted and applied in a manner which
10 is consistent with the corresponding provisions of such

; 11 act.
: /% _12_529._@ Section 270h of the Penal Code, as amended
' 13 by c(llhapter 1587 of the Statutes of 1971, is amended to
14 read:
. 15 270h. In any case where there is a conviction under
16 the provisions of either Section 270 or 270a and there is
] 17 an order granting probation which includes an order for
! 18 support, the court may:
’ 19  {a) Issue an execution on such order for the support
] 20 payments that accrue during the time such probation
! 21 order is in effect, in the same manner as on a judgment
’ 22 in a civil action for support payments. This remedy shall
B 23 apply only when there is no existing civil order of this
) 24 state or a foreign court order that has been reduced to a
) 25 judgment of this state for support of the same person or
) 26 persons included in the probation support order.
l 27 (b)) Require assignment of wages pursuant to Seetion
! 98 4701 of tne Civil Code as a condition of probation: This
) 29 remedy shall apply enly when there i3 no existing eivil
30 erder for suppoert of the seme persen or persons ineluded
31 in the probation support erder upon which an order of
32 assignment has been entered pursuent te Seetion 470k
o 33 Issue an earnings withholding order under Section
34 723.030 of the Code of Civil Procedure to enforce the
o 35 order for support.

L / 36 These remedies are in addition to any other remedies

ey 37 __available to the court.
' 38  SEC. Section 1208 of the Penal

)
i
.
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1208. (a) The provisions of this section, insofar as
they relate to employment, shall be operative in any
county in which the board of supervisors by ordinance
finds, on the basis of employment conditions, the state of
the county jail facilities, and other pertinent
circumstances, that the operation of this section, insofar
as it relates to employment, in that county is feasible. The
provisions of this section, insofar as they relate to
education, shall be operative in any county in which the
10 board of supervisors by ordinance finds, on the basis of
11 education conditions, the state of the county jail facilities,
12 and other pertinent circumstances, that the operation of
13 this section, insofar as it relates to education, in that
14 county is feasible. In any such ordinance the board shall
¢ : P 15 prescribe whether the sheriff, the probation officer, or
*? Sl ' o 16 the superintendent of a county industrial farm or

L 17 industrial road camp in the county shall perform the

000 =1 O Uk GO B

|
' 18 functions of the work furlough administrator. The board
‘ . ’ 19 of supervisors may also terminate the operativeness of
A ! I 20 this section, either with respect to employment or
¥ : o | ’ 21 education in the county if it finds by ordinance that,
because of changed circumstances, the operation of this
section, either with respect to employment or education _
in that county is no longer feasible. o
(b} When a person is convicted of a misdemeanor and :
sentenced vo the county jail, or is imprisoned therein for
nonpayment of a fine, for contempt, or as a condition of
probation for any criminal offense, or committed under
the terms of Section 6404 or 6406 of the Welfare and
Institutions Code as a habit-forming drug addict, the
work furlough administrator may, if he concludes that
such person is a fit subject therefor, direct that such
person be permitted to continue in his regular
employment, if that is compatible with the requirements
of subdivision {d), or may authorize the person to secure
employment for himself, unless the court at the time of
sentencing or committing has ordered that such person
not be granted work furloughs. The work furlough
administrator may, if he concludes that such person is a
fit subject therefor, direct that such person be permitted

-
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to continue in his regular educational program, if that is
compatible with the requirements of subdivision (d), or
may authorize the person to secure education for himself,
unless the court at the time of sentencing has ordered
that such person not be granted work furloughs.

{c) If the work furlough administrator so directs that
the prisoner be permitted to continue in his regular
employment or educational program, the administrator
shall arrange for a continuation of such employment or

education, so far as possible without interruption. If the -

prisoner does not have regular employment or a regular
educational program, and the administrator has

-authorized the prisoner to secure employment or

education for himself, the prisoner may do so, and the
administrator may assist him in doing so. Any
employment or education so secured must be suitable for
the prisoner. Such employment or educational program,
if such educational program includes earnings by the
prisoner, must be at a wage at least as high as the

prevailing wage for similar work in the area where the -

work is performed and in accordance with the prevailing
working conditions in such area. In no event may any

such employment or educational program involving

earnings by the prisoner be permitted where there is a
labor dispute in the establishment in which the prisoner
is, or is to be, employed or educated.

(d) Whenever the prisoner is not employed or being

educated and between: the hours or periods of

employment or education, he shall be confined in the
facility designated by the board of supervisors for work
furlough confinement unless the work furlough
administrator directs otherwise. If the prisoner is injured

E R
PR o .
RS

during a period of employment or education, the work ~

furlough administrator shall have the authority to release
him from the facility for continued medical treatment by
private physicians or at medical facilities at the expense
of the employer, workman’s compensation insurer, or the
prisoner. Such release “shall not be construed as
assumption of liability by the county or work furlough
administrator for medicall treatment obtained.

'
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The work furlough administrator may release any
prisoner classified for the work furlough program for a
period not to exceed 72 hours for medical, dental, or
psychiatric care, and for family emergencies or pressing
business which would result in severe hardship if the
release were not granted.

(e} The earnings of the prisoner may be collected by
the work furlough administrator, and it shall be the duty
of the prisoner’s employer to transmit such wages to the
administrator at the latter’s request. Earnings levied
upon pursuant to writ of ettechment or exeeution or in
ether lawful manner the Employees” FEarnings Protection
Law, Chapter 2.5 {(commencing with Section 723.010) of
Title 9 of Part 2 of the Code of Civil Procedure, shall not
be transmitted to the administrator. If the administrator
has requested transmittal of earnings prior to levy; suek

shall bave prieriby: service of an earnings

withholding order under the Employees’ Farnings

Protection Law, none of the earnings of the prisoner shall
be withheld pursuant to such order unless and until the
administrator terminates his request that the prisoner’s
employer transmit the prisoners earnings to the

administrator. In a case in which the functions of the .

administrator are performed by a sheriff, and such sheriff

receives a writ of attachment or execution for the
earnings of a prisoner subject to this section but has not

yet requested transmittal of the prisoner’s earnings

pursuant to this section, he shall first levy on the earnings
pursuant to the writ. When an employer or educator

transmits such earnings to the administrator pursuant to

this subdivision he shall have no liability to the prisoner
for such earnings. From such earnings the administrator
shall pay the prisoner’s board and personal experises, both
inside and outside the jail, and shall deduct so much of the
costs of administration of this section as is allocable to
such prisoner, and, in an amount determined by the
administrator, shall pay the support of the prisoner’s
dependents, if any. If sufficient funds are available after
making the foregoing payments, the administrator may,
with the consent of the prisoner, pay, in whole or in part,
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1 the preexisting debts of the prisoner. Any balance shall be
2 retained until the prisoner’s discharge and thereupon
3 shall be paid to him.
4 (P The prisoner shall be eligible for time credits
: 5 pursuant to Sections 4018, 4019, and 4019.2.
‘ . 6 {(g) In the event the prisoner violates the conditions
7 laid down for his conduct, custody, education, or
8 employment, the work furlough administrator may order
9 the balance of the prisoner’s sentence to be spent in
10 actual confinement.
11 (h) Willful failure of the prisoner to return to the place
12 of confinement not later than the expiration of any period
13 during which he is authorized to be away from the place
14 of confinement pursuant to this section is punishable as
15 provided in Section 4532 of the Penal Code.
" : 16 (i) As used in this section, “education” includes
* oo 17 vocational training, and “educator” includes a person or
N 18 institution providing vocational training.
iy 19 (j)} Thissection shall be known and may be cited as the

agl : ork Furlough Law.”
P ' SEC. Section 11489 of the Welfare and Institutions
(_ 22 Code is amended to read: '

N 1
RS 23 11489, After judgment in any court action brought to
IR 94 enforce the support obligation of an absent parent
¥ 95 pursuant to the provisions of this chapter, & writ of

26 exeeution may be issued against onefhalf of the carnings
) 97 eof the absent perent due eor ewing for his perconal

o, o 98 serviees and no eleim for exemption shall be efeetive
1 99 against the enforcement of such writ of exeeution: the

i 30 court may issue an earnings withholding order under

: / 31 Section 723.030 of the Code of Civil Procedure fo enforce

. . /7 m%anbn.
- D5 33  SEC. (a) Any levy made pursuant to a writ of

34 execution against the earnings of an employee that has
35 been served on the employer prior to July 1, 1974, shall
36 be given effsct after the operative date of this act to the
37 same extent as it would have been given effect had this
act not been enacted, and the law in effect prior to the
operative date of this act shall govern such levy. No
earnings withholding order served pursuant to this act

: 3

4
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1 after July 1, 1974, shall be given any effect during the
9 period that a levy made pursuant to a writ of execution
3 against the earnings of an employee has been given

4 effect, and any earnings withholding order served on an

5 employer during the period such a levy is in effect shall
6 be ineffective.

7 (b} Except as otherwise prescribed by rules adopted
8 by the Judicial Council, any order made pursuant to
9 Section 4701 of the Civil Code or Section 270h of the
10 Penal Code prior to the operative date of this act shall
11 remain in effect after the operative date of this act and

12 shall be deemed to be a withholding order for support -

13 issued pyrsuant to Section,723.030. .

EC. This act shall become operative on July 1,
15 1974, but the Judicial Council, sufficient funds being
16 available to the Judicial Council, the state agencies
17 concerned with Article 4 (commencing with Section
18 723.070) of the Employees’ Earnings Protection Law, and
19 the court clerks shall, prior to that date, do whatever is

20 necessary so that this act aay go into effect on July 1, °

21 1974.
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II. Discharge From Employment 1

An act to amend Section 2929 of the Labor Code,
relating to discharge from employment.

The people of the State of California do enact as follows:

I.abr.:uLCode § 2929 (amended)
Sectiomd1. Section 2929 of the Labor Code is amended

to read:

2929. (a) As used in this section:

{1) “Garnishment” means any judicial procedure
through which the wages of an employee are required to
be withheld for the payment of any debt. For the purposes
of this section, “garnishment” includes the withholding of
the wages of an employee pursuant to an earnings
withholding order for taxes issued pursuant to Article 4
(commencing with Section 723.070) of Chapter 2.5 of Title
9 of Part 2 of the Code of Civil Procedure, and the
withholding of wages pursuant to such an order shall be
deemed to be a garnishment for the payment of
Jjudgment for the purposes of subdivision (c). :

(2) “Wages” has the same meaning as that term has
under Section 200.

(b) No employer may discharge any employee by
reason of the fact that the garnishment of his wages has
been threatened. '

(c) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment for the payment of one judgment.

(d) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment pursuant to Section 723.030 of the Code of
Civil Procedure (support order), and the fact that an
employee’s wages have been subjected to garnishment
pursuant to that section shall not be counted for the
purposes of subdivision (c).

{e) A provision of a contract of employment that
provides an employee with less protection than is
provided by this subdivisien subdivisions (b), (c), and (d)
is against public policy and void.

4e} (f) Unless the employee has greater rights under

ML
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2

the contract of employment, the wages of an employee
who is discharged in violation of this section shall continue
until reinstatement notwithstanding such discharge, but
such wages shall not continue for more than 30 days and
shall not exceed the amount of wages earned during the
30 calendar days immediately preceding the date of the
levy of execution upon the employee’s wages which

. resulted in his discharge. The employee shall give notice

to his employer of his intention to make a wage claim
under this subdivision within 30 days after being
discharged; and, if he desires to have the Labor
Commissioner take an assignment of his wage claim, the
employee shall file a wage claim with the Labor
Commissioner within 60 days after being discharged. The
Labor Commissioner may, in his discretion,

assignment of wage claims under this subdivision as
provided for in Section 96. A discharged employee shall
not be permitted to recover wages under this subdivision
if a criminal prosecution based on the same discharge has
been commenced for violation of Section 304 of the

Consumer Credit Protection Act of 1968 (15 US.C. Secf. 4y

1674).

{é} (g) Nothing in this section affects any other rights

the employee may have against his employer.

{ey (h) This section is intended to aid in the
enforcement of the prohibition against discharge for
garnishment of earnings provided in the Consumer Credit
Protection Act of 1968 (15 U.S.C. Secs. 1671-1677) and shall
be interpreted and applied in a manner which is consistent
with the corresponding provisions of such act.

Comment. Subdivision (d) is added to Section 2929 to prohibit
discharge of an employee because his wages have been
subjected to garnishment pursuant to an order for support. This
subdivision also makes clear that such a garnishment, even
though made pursuant to a judgment, is not to be considered
under subdivision (c}.

The second sentence is added to subdivision (a) (1) to make
clear that an employee is given the protection afforded by the
section when a withholding order for taxes is issued even
though such an order may not involve a judicial procedure and
even though the tax liability may not have been reduced to
judgment.
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3ec. 2. The amendment made by Section 1 of this act shall became

operative ornly if Senate Bill No. is;enacted by the Legislature at

its 1273 Regular Session.

Sec. 3. This act shall become operétive on July 1, 197L,
- I
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